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PROBATE COURTS 


SecrioN 1 Be it enacted, éc. That there “shall be elected, ın each 
county in this territory, three suitable persons, who shall be American 
citizens, having the qualifications of voters, having resided in this terri- 
tory one year, and in the county where elected six months previous to 
their election, and be styled the Judges of probate, and the court hereby 
constituted shall be styled the probate court 

Src. 2. That the said judges of the probate couit shall be elected by 
the qualified electors in the several counties in this territory, and shall 
hold their office to1 three years, and until their successors are elected 
and qualified 

Sec 3 That the election shall be certified, by the judges and clerks 
of the election, to the clerk of the probate court of the county wherein 
such election shall be held, and in case of a tie between two or more 
persons, the sheriff shall order a new election 

Src 4 That when any vacancy, or vacancies, shall happen ın the 
probate court, the clerk of said court shall notify the sheriff of the 
proper county, whose duty it shall be to issue his proclamation to the 
voters of the county, by putting up three notices in each precinct m 
the county, setting forth the office, or offices, that are to be filled, the 
time and place of said election, which time shall be at least ten days 
trom the putting up of said hand-bills, and the said election shall be 
conducted as prescribed by law for the general elections for the terri- 
tory of Oregon 

Sec 5 The clerk of the probate court shall certify the names of 
the persons elected under this act te the governor of the territory, who 
shall thereupon commission all such persons as judges of the probate 
court fer the term for which he, or they, may have been elected. 

Sec 6 That the probate court, in thelr respective counties, shall 
have and possess the following powers —exclusive and original juris- 
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diction in all cases relative to the probate of last wills and testaments; 
the granting of letters testamentary, and of administration, and re- 
voking the same}; the appointing, or displacing, guardians of orphans, 
minors, and persons of unsound mind, and the binding of apprentices; 
in the settlement and allowance of accounts of executors, adminis- 
trators, and guardians; to hear and determine all disputes and con- 
troversies respecting wills, the right of executorship, administration 
or guardianship, or respecting duties, or accounts of executors, ad- 
ministrators, or guardians, and to hear and determine all disputes and 
controversies between masters and their apprentices; to hear and de- 
termine all suits and other proceedings instituted against executors 
and administrators, upon any demand against the estate df théir testa- 
tor or intestate, where such demand shall not exceed one hundred dol- 
lars, concurrent jurisdiction with the district court in all such cases 
where the demand shall exceed that sum, subject to an appeal in all 
cases to the district court in such manner as may be provided by law; 
to award process and cause to come before them all and any person, or 
persons, whom they may deem it necessary to examine, whether parties 
or witnesses, ot who, as executors, administrators or guardians, or 
otherwise, shall be intrusted, or in anywise accountable for any lands, 
tenements, goods or chattels belonging to any minor, orphan, or person 
of unsound mind, or the estate of any deceased person, and may examine 
any person on oath, or affirmation, touching any matter of controversy 
before them. 

Sec. 7. That a majority of the judges of the probate court shall con- 
stitute a quorum to do business, but a smaller number may adjourn 
from day to day, and require the attendance of absent members. 

Sec. 8 That the judges of the probate court, or a majority of them, 


shall choose one of their number to be president of the court, and in 
case of his absence may appoint a president pro tempore. 


Sec. 9. That said court shall provide and keep a seal with such 
emblems and devices as the court shall think proper;—the impression 
of which shall be a sufficient sealing in all cases where sealing is 
required. 

Sec. 10. That, where no official seal is provided, the clerk may use 
his private seal for the authentication of any record, process or pro- 
ceeding required by law to be authenticated by the-seal of his court, 
and the attestation of the clerk, stating that he has no seal of office 
and. that he has affixed his private seal, shall be received as sufficient 
authentication without requiring any proof of such private seal, or that 
it was affixed by the clerk. 

Sec. 11. That the court established by this act shall be a court of 
record, and shall keep just and faithful records of its proceedings 

Sec, 12. That full entries of the orders and proceedings of each day 
shall be read, in open Gourt, on the morning of the succeeding day, 
except on the last day of the term, when the minutes shall be read and 


PROBATE COURTS. é 


signed by the judges of said court, or a majority of them, at the rise 
of the court. 


Se¢. 18. That the sittings of the probate court shall be public, and 
the citizens may freely attend the same, 

Seo 14. That the court, established by this act, shall have power to 
issue all writs which may be necessary in the exercise of its jurisdic- 
tion, according to the principles and usages of law. 

Sec. 15. That where there is no shériff or coroner, or either of them 
qualified to act, or both interested or prejudiced, the court may appoint 
one or more persons to execute their process, and perform any other 
duty of the sheriff, who shall be entitled-to such fees, for his services, 
as are allowed by law to sheriffs in like cases. 

Sec. 16 That said court may enforce, by attachment, the return of 
any writ, or process, sent out of the same, and the payment of any 
moneys had and received by any sheriff, coroner, colNector, or any 
other person whose duty it is made by law to pay over, and the deliy- 
ery of papers mtrusted to him officially, and unlawfully withheld. 

Sec. 17 That no judge of the probate court shall sit on the deter- 
mination of any cause, or proceeding, ın which he ıs interested, or re- 
lated to either party, or shall have been of counsel. 

Sto. 18 That if a majority of the judges of the probate court shall 
be interested in any cause or proceeding pending before them, or related 
to either party, the same shall be certified, with the original papers, 
to the district court of the county, which shall proceed thereon to final 
judgment and determination, the same as the probate court might have 
done, 

Sec. 19. That if said court shall not be held on the first day of the 
term, such court shall stand adjourned from day to day, until the even- 
ing of the third day’—if at that time a majority of the judges shall 
not have appeared, and opened court, the same shall stand adjourned 
until the next regular term Special adjourned terms may be held, 
in continuation of the regular term, upon its being so ordered, by the 
court, in term time, and entered, by the clerk, on the records of the 
court, 

Src. 20, That each judge of the probate court shall be a conserva- 
tor of the peace throughout his county. 

Sec. 21. That when any issue is pending proper to be tried by a 
jury, the court, in its discretion, may order a jury to be summoned by 
the sheriff, or selected in any manner, aS may be prescribed by law 
for selecting juries in the district courts. 

Sec. 22. That trials by jury in said court shall be governéd, in all 
cases, aS simular trials m the district courts; and ‘writs of inquiry may 
in like manner be awarded and executed,—the verdict of juries set 
aside and new trials granted. 

Sec. 23. That all processes issuing out of the probate court shall 
be attested by the clerk and sealed with the seal of said court 
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See 24, That the probate court shali have the same power and au- 
thority, under like restrictions, and rules of law, to enforce and execute 


_ their orders, rules, Judgments and decrees, as may be prescribed by 


Jaw for the district courts of this territory. 

Sec. 25. That it shall he the duty of the clerk of said probate paar 
to issue letters of administration to any person applying for the same, 
in vacation of said court, subject, hawever, to the approval, or disappro- 
val, of said court, at its next session, and subject to all the restrictions 
and liabilities provided for by law, and subject at any time to the in- 
vestigation of said probate court: provided, however, that. when their 
1s. a Jast will and testament. of any deceased person, letters of, adminis- 
tration, or executorship shall be granted by the said ‘probate court, 
when said court is. in open session, and-said letters of executorship, 9r 

administration, shall be signed by the said cout, and certifled by the 
clerk thereof. 


SUPPLEMENTAL. 


SECTION 1. Be ıt enacted, €c, That the practice and proceeding in 
the probate court shall be in a summary way, and pleading therein 
shall not be required te he in writing, in any case, except when expressly 
required by law, or by the direction of the court; and all writs, suits, 
and .praceedings in said court, shall be amendable at the discretion of 
the court. 

Sec. 2. The probate court shall meet, in each and every county, at 
the court house, or at the usual place of holding the district court for 
such, county, on the first Monday in April, July, September, and Ðe- 
cemher, in each aad every year: provided, however. if the district 
court shall meet on any of the befare-mentioned days, the probate court 
shall meet on the Monday preceding. 

Sec. 3. Et shall be the duty of the probate court, on the first Monday 
in September, in each year, to receive and inspect the assessor's books 
and levy the county tax according to law, and cause their clerk, to 
make out a duplicate for collection accordingly. 

Sec. 4. And it shall be the duty of said probate court to cause their 
county lines to be surveyed, or suek part of them, as, they may deem 
proper, whenever they may think it necessary. 

Sec. 5. In any county where there is. no court house provided, it 
shalt be the duty of the probate court to provide suitable rooms for the 
holding of the district court of said county. 

Sree. 6& The said couri may hold extra sessions when the members 
thereof may think the business of the county require it; and notice 
by any two of the members of the court to the others shall be a suffi- 
cient call for such. term, five days notice thereof heing. given, by adver- 
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tisement, signed by the clerk, and posted up at three of the most pub- 
lie places in the county, of the time and place of holding such court, 

Sec. 7. The said court shall have power to punish, as for a erimi- 
nal eontempt, persons guilty of the follawing acts, and no other: Farst 
-——disorderly, contemptuous, or insolent behavior, committed during its 
sitting, ın immediate view and presence, and directly tending to inter 
Tupt its proceedings, or ta impair the respect due to its authority: 
Second—Any breach of the peace, noise, or other disturbance, directly 
tending to interrupt its proceedings; Third—wilful disobedience of 
any process, or order, lawfully issued, or made, by it; Fourth—resis- 
tance wilfully offered by any person to the lawful order, or process, of 
the court; Fifth—the contumacious and“tnlawful refusal of apy per- 
son to be sworn as a witness, and, when sa sworn, the lke refusal to 
to answer any legal and proper interrogatory. 

Seo. 8 Punishment for contempt may be by fine, or imprisonment 
‘in the jail of the county where the court may he sitting, or both, in 
the diseretion of the court: the fine in no ease shall exceed the sum 
of fifty dollars, nor the imprisonment ten days; and when any person 
shall be committed to prison for the non payment of any such fine, he 
shall be discharged at the expiration of thirty days. 

Sec, 9. Contempts committed ın the immediate view and presence of 
the court may be punished summarily; in other cases the party charged 
shall be notified of the accusation, and have a reasonable time to make 
his defence. 

Sec, 10. Whenever any person shall be committed for any contempt 
specified in this act, the particular circumstances shal] be set forth in 
the order, or warrant, of commitment. 

Sec. 31, Nothing contained in the preceding section of this act 
skall be construed to extend `o any proeeeding against parties, or of- 
cers, as for contempt, for the purpose of enforcing any civil right or 
remedy. 

Sec. 12. Persons punished for contempt, under the preceding provr 
sions, shall, notwithstanding, he Hable to indictment for such contempt, 
if the same be an indietable offence; but the court, before which a con- 
viction shall be had on such indictment, shall, in forming its sentence, 
take into consideration the punishment before inflicted 


Sec. 13 Appeals shall be aHawed from the decision of the probate 
court to the district. court, in the following cases; First—on alt demands 
against an estate exceeding thirty daars; Second—on. all settlements 
of executors and administrators; #hzrd—on all apportionments among 
creditors, legaiees, or distributees; Fourtk—on all orders directing the 
payment of legacies, making distribution, or making allowances to the 
widow; F:fth—on all orders for the sale of personal estate beeause dis- 
tribution cannot be made in kind; Sarth—on all orders for the sale of 
rea] estate; Seventk—on judgements fer waste; Etghth—on proceedings 
to recover balances escheated to the territory; Ninth—on orders re- 
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voking letters testamentary or of administration; Tenth—on orders 
making allowances for the expense of administration; Hleventh—on 
orders for the specific execution of contracts; Twelfth—on orders com- 
pelling legatees, or distributees, to refund, and 1m all other cases where 
there shall be a final decision of any matter arising under the provision 
of this act. 

Sec. 14. All appeals shall be taken within fifteen days after the term 
at. which the decision complained of is made. | 

Sec. 15. The applicant for such appeal, his agent, or attorney, shall 
file an affidavit that the appeal is not taken for the purpose of yexation 
and delay, but, because the afflant believes that the appellant is ag- 
grieved by the decision of the court, e 

Sec. 16. Every such appellant shall file in the court, if in term time, 
or with the clerk, if in vacation, the bond of himself, or some other per- 
son, in a sum, and with security, to be approved by the court, or clerk, 
as the case may be, conditioned that he will prosecute the appeal and 
pay all debt, damages and costs that may be adjudged against him. 
This act shall not be so construed as to require any executor, or admin- 
istrator, to enter into bond in order to entitle him to appeal. 

Sec. 17. After such affidavit and bond have been filed, the appeal 
shall be granted, but shall not be a supercedeas in any other matter re- 
lating to the administration of estate, except that from which the ap- 
peal is taken. 

Sec. 18. When such appeal is taken, the clerk shall transmit to the 
clerk of the district court, a certified transcript of the record and pro- 
ceedings relating to the cause, together with the original papers, in his 
office, relating thereto, 

Src. 19. Upon the filing, of such transcript and papers, in the office 
of the clerk of the district court, the court shall be possessed of the 
cause, and shal) proceed to hear, try and determine the same anew, 
without regarding any error, defect, or other imperfection, in the pro- 
ceedings of the county court. 

Sec. 20. The clerk of the district court shall certify a transcript of 
the record and proceedings, and the original papers to the court whence 
the appeal was taken, who shall proceed according to the decision of the 
district court. x 

Sec 21. The probate court shall have power to provide for the erect- 
ing and repairing of court houses and jails, and other necessary public 
buildings for the use of the county. 

Sec 22. That so soon as the county seat of any county shall be lo- 
cated, it shall be the duty of the probate court to take possession of any 
quantity of land, including the location, not exceeding one hundred and 
sixty acres, the amount for which each county has a pre-emption by the 
act of congress, and cause the same, or so much thereof as the court may 
see fit (if not already done)-to be laid off Into town lots, streéts, alleys, 
and public squares, and sell and dispose of lots, at private or public sale, 
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as the court may determine will be most likely to bring the best prices. 

Sec. 23. The court in term, or the clerk m vacation, under instruc- 
tions entered upon the minutes of the court, may dispose of lots 

Sec. 24. When a lot shall be sold by virtue of the preceding section, 
the clerk shall execute, in the name, and on behalf of the probate court 
of the proper county, a bond for a deed to said lot, provided the county 
shall receive one from the government, 

Sec. 25. The probate court shall apply the proceeds of the sale of 
lots to the erecting of public buildings and to no other purpose. 

Sec 26. The clerk shall provide and keep a book, in which he shall 
enter the names of purchasers, the number of the lot, date of sale, and 
amount received 

Sec, 27. In towns already laid off, in which lots have been sold, the 
owner of such lot shall have the pre-emption right thereto, at the price 
which the court, in its discretion may determine and fix, 


PROBATE CLERKS. 


Sec. 1. Be it enacted, dc, That there shall be elected, bienially, in 
each county in this territory, a clerk of the probate court. Said elec- 
tion shall be conducted as other elections are in this territory, but the 
returns of elections held for the election of said clerk of probate court 
shall be made to the presiding justice of the probate court; and if there 
be a tie, or contested election, it shall be determined by the probate court 
of thë proper county. 

Sec, 2. No person shall be elected clerk of the probate court unless 
he be an American citizen above the age of twenty-one years, and shall 
have resided six months in this territory and within the county for 
which he is elected. three months before the election. 

Sec. 3. Every clerk, before he enters on the duties of his office, shall 
take an oath before the judge of the district court, or the presiding 
judge of the probate court of the proper county, to support the constitu- 
tion of the United States, and the laws of this territory, and faithfully 
demean himself in office; and shall enter into bond, with good security, 
in any sum not less than ——— dollars, the amount to be fixed, and the 
pond to be approved, by the probate court, or by a majority of judges of 
such court in vacation,—the bond to be conditioned, that he will faith- 
fully perform the duties of his office, and pay over all moneys which 
may come to his hand by virtue of his office, and that he, his executors, 
or administrators, will deliver to his successors, safe and undefaced, all 
books, papers, records, seals, apparatus and furniture appertaining to 
his office 

Sec. 4, The certificate of each clerk of the probate court, signed by 
the presiding judge of said court, shall be deposited in the office of the 
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secretary of the territory, with the approval of the judges thereon en- 
dersed, first having: been recorded in the clerk’s office of the district 
court of the praper county. 


Sec. 5. AN bonds of clerks deposited in the office of the secretary of 
the territory, shall be by him recorded in a beok kept by him for that 
purpose, and a copy of any such bond, or the record thereof certified, 
by the secretary of the territory, shall be received in evidence as the 
original, in any court, without proof of execution. 


Sec. 6. Each clerk shal) preserve the seal and other property of, and 
belonging to, his office, and shall provide, and preserve, suitable books, 
stationery, furniture and other necessaries for the office, and keep cor- 
rect account thereof, and the court shall settle such accounts, and al- 
low such sums as shall be reasonable, to. be paid out of any moneys ap 
propriated for such expenditures. Each clerk shalt keep his office at 
the county seat, so soon as suitable buildings are prepared for that pur- 
pose, and shall there keep the records, papers, seal and other property 
belonging to his office, and transact his official business, 


Sec. 7. Every clerk shall seasonably record the judgments, rules, 
orders and other proceedings of the court, make a complete alphabetical 
index thereto, issue and attest all processes, when required by law, and 
affix the ‘seal of his office thereto—or, if none be provided, then. his pri- 
vate seal—keep a carrect account of al] moneys coming to his hands, 
and accruing ta the county, or territory, on, account of taxes, fines or 
otherwise; make final settlement with the court at such time as may be 
fixed by law, ar by rule of the caurt, and pay ever all balances. 

Sec. 8 Every clerk may appoint one or more deputies, to be ap- 
praved of by the court, who shall possess the same qualifications, ex- 
cept the age, and take the like oaths, as their principals, perform the 
duties required of their principals, but all clerks shall be responsible for 
the conduct of their deputies. 

Sec. 9. If any clerk shall knowingly and willingly do any act. con- 
trary to the duties of his oee, or shall knowingly, or willingly, fail to 
perform any act or duty required of him by law, or by rule of gaid court, 
he shalt be deemed guilty of misdemeanor in offee, and shall be re- 
marved from office for the same. 

Sec 10. When the probate court, or a majority of the judges thereof, 
in vacation, shall beheve from their own knowledge, or information of 
others on oath or affirmation, that their clerk has been guilty of misde- 
meanor in offiee, they shall give notice thereof to the attorney of the dis- 
triet court, of the proper county, stating the charges against such 
erk, and requiring him to prosecute the same, and they may suspend 
such clerk from office until trial can be had, and appoint a temporary 
clerk, who shall possess the same qualifications, take the same oath and 
give bond as is required of clerks, possess the same pewer, perform the 
same duties and receive the same fees as clerks, and continue in office 
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until the clerk resume his office, or a successor shall be elected aia 
qualified. 

Sec. 11. When the district attorney shall be required to prosecute 
charges against any clerk, he shall make out charges, and cause a copy 
ta be served on the clerk, with a notice, requiring him to appear beforé 
the district court, of the county where such clerk resides, on some 
specific day in term, and answer the charges 

Sec. 12. The said notice, and a copy of the charges, shall be deliv- 
ered to such clerk fifteen days before the day appointed, and the attor- 
ney for the district shall file such charges, and cause such witnesses 
to be summoned to support the same, and shall prosecute such charges 
with speed; and such clerk shall appeadr-and plead at the next term, 
unless further time be given him to plead. 

Sec. 13 If any clerk resign, or be removed from office, or die, he, or 
his executors, or administrators, shall deliver all records, books, papers, 
files, seal and other things belonging to his office, to his suecessor as 
soon as appointed, who shall take charge of the same 

Sec. 14. Any elerk who shall resign, or be removed from office, or the 
executors, 01 administrators of any clerk who may die, shal] render to 
the court of which he was clerk, at the next term after such death, 
yesignation, or 1emoval, a perfect account, on oath, of all money by him 
reeerved, by virtue of his. office, not before accounted for, and shall set- 
the with such court as if the clerk was still in office, and for that purpose 
they shall have free access to said office, and the records, papers, books 
and files therein, and the court may compel such settlement, and enforce 
the payment of any batauce by attachment. 

Seo- 45 Every clerk shall reside in the county of which he is a 
elerk, 


SUPPLEMENTAL. 2 

Sec. 1 Be it enacted, dc, Phat it shall be, and the same is hereby 
made, the duty of the clerk of the probate court in each county of this 
territory, to record all deeds, bonds, mortgages, conveyances, town-plats, 
and all, or any other instrument, or instruments of writing, required by 
law to be recorded 
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Ske. 1, Phere sbatl be elected ın each county in this territory a 
sheriff, who skall have the quahfcations of a voter, and hold his office 
far twe years, and until his successor shall be elected and qualified. 
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Sec. 2. When any person shall be elected sheriff, the clerk of the 
probate court shall deliver to him a certificate of his election, under the 
seal of the court 

Src. 8, When a vacancy happens in the office of sheriff, the clerk of 
the prohate court shall cause three advertisements to be put up, at pub- 
lic places, in each township in his county, one of which shall be at the 
place of holding the general elections, stating the office to be filled, the 
time and place of holding the election, which time shall be at least ten 
days from the putting up such advertisement, unless such vacancy 
shall happen within six months of the general election, then it shall be 
the duty of the probate court to appoint some person tọ ffl] such 
vacancy, who shall possess the same qualifications as prescribed in the 
first section of this act. 

Sec. 4. Every sheriff shall within fifteen days after he receives the 
certificate of his appointment, or election, give bond to the territory ın 
a sum not less than fiye thousand, nor more than fifty thousand dollars, 
with securities approved by the judge of the district court, conditioned. 
for the faithful discharge of his duties, which bond shall be filed ın the 
office of the clerk of the district court of the county. 

Sec. 5. If any sheriff faIl to give such bond within the time pre- 
scribed, the office shall be considered vacated. 

Seč. 6. Such bond may bé taken by the clerk of the district court, 
in vacation, 1f so taken, approved or disapproved, by the judge thereof, 
at the next term. 

Src. 7, Such bond shall be valid until disapproved, nor shall tts ob- 
ligations be impaired by the disapproval of the judge 

Sec. 8. Every sheriff shall, before he enters on the duties of his office, 
cause his certificate of election, or appointment, with the oath of office 
to be endorsed thereon, and his bond with the approval thereon, to be 
recorded in the office of the recorder of the county. 

Sec. 9. Any sheriff may appoint one or more deputies with the ap- 
probation of the judge of the district court, and every such appointment, 
with the oath of office endorsed thereon, shall be filed in the office of the 
clerk of the district court of the county. 

Sec. 10. Every deputy sheriff shall possess all the power, and may 
perform any of the duties prescribed by law to be performed by the 
sheriff. i z 

Sec. 11. Every sheriff shall keep the peace, and cause all offenders 
against the law, in his view, to enter into recognizance, with security, 
to keep the peace, and to appear at the next term of the district court 
of the county, and to commit to jail in case of failure.—the sheriff shall 
certify and return such recognizance to the clerk of the district court, 

Sec. 12. Every sheriff shall quell and suppress assaults and bat- 
teries, affrays and insurrections; he shall apprehend and commit to jail 
all felons and traitors, and execute all process directed to him by legal 
authority—and he shall attend upon all courts of record at every term 
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s 
Sec 13. If the office of sheriff be vacant, the clerk of the probate 
court may appoint an elisor, who shall perform all the duties of sheriff 
until a sheriff be qualified, and shall give bond and security, and make 
oath as sheriffs are required to do. 
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Src 1. Be it enacted, dc, That for the purpose of raising a revenue 
for county and territorial purposes, it-shall be the duty of the probate 
court of each county in this territory, each year to levy a tax not to ex- 
ceed the liability of the county, and, in no case to exceed four mills on 
the dollar, on the property of all bodies corporate and politic, all capi- 
tal employed in merchandising; all gold dust; all bills of exchange; ali 
money |loaned?] lenders; all stocks in steamboats and other vessels; on 
all lands; town lots and out-lots; and on all personal property with the 
exception of two hundred dollars’ worth of household furniture to each 
house holder, and, excepting libraries, agricultural implements, tools of 
mechanics, the property of all literary institutions, together with public 
buildings and other property belonging to the territory; on each ferry 
kept by authority of law, not less than two nor more than one hundred 
dollars per annum; on each license for hawking wooden, brass or any 
other kind of clocks, , not less than one hundred nor more than three 
hundred dollars; on each license to keep a grocery, not less than two 
hundred dollars, and no tavern keeper shall be permitted to retail spir- 
jtuous"liquors without a grocery license 

Sec, 2. That the probate court shall, annually, at their regular ses- 
sion in September, or So soon thereafter as the assessment is filed, levy 
a per centage on all real and personal property as aforesaid, sufficient 
when added to the amount that will probably be received by the county 
from other sources of revenue, to defray the current expenses of such 
county and to liquidate its debts for the year. And the probate court 
may annually levy a poll tax, not to exceed one dollar, to be paid in 
money or county orders, on all male citizens over the age of twenty- 
one, and under the age of fifty years. 

Sec. 3. There shall be elected, by the qualified electors of the sev- 
eral counties in this territory, at the general election, a county assssor; 
and every such election shall be conducted in all things according 
to the laws regulating the election of other county officers, 

Sec. 4. The clerks of the probate courts shall deliver to the persons 
thus elected immediately afte: their election a certificate under the seal 
of the probate court 

Sec. 5. If no person be elected assessor, or if the person elected fail 
to take the oath, and enter into the bond required of assessors, on or be- 
fore the first Monday of July after his election, or after the time at 
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which such assessor ought to have been elected, or if at any time there 
þe a vacancy ih the office of assessor, the probate court shall immedi- 
ately appoint an assessor for that year, and in default thereof, the clérk 
of such court shall make such appointment in vacation. 


Sec. 6. When an assessor shall be appointed by the court, or by the 
clerk of such court in vacation, the clerk shall deliver to such person, 
so appointed, a certificate of his appointment, under the seal of the 
court. 


Sec 7. Such assessor shall, within ten days after receiving a certifi- 
cate of his election, or appointment, enter into bond, with sufficient se- 
curity, to the Territory, to the satisfaction of the court, or the clerk if 
appointed in vacation, in a sum not less than five hundred dollars, con- 
ditioned for the faithful performance of the duties of his office, which 
bond shall be deposited in the office of the clerk of the probate court; 
and also take an oath, or alfirmation, to be administered by the clerk of 
the probate court, and endorsed on the back of his certificate of ap- 
pointment, faithfully to discharge the duties required of him by law. 


Sec, 8 That immediately after the election and qualification of each 
assessor, he shall commence assessing all the taxable property, subject 
to taxation, within his county, and shall deliver to the probate court, on, 
or before, the first Monday of September thereafter, a full and complete 
assessment roll. 


Sec, 9, The assessor shall give a full description of all town lots in 
his county, as laid down in such town plat, the number of lot, or part 
thereof, and valuation of the same, and all town lots not given in by the 
owners, 1t shall be the duty of the assessor to return the same as non- 
resident land, 


Src. 10. All town lots and personal property shall be taxed accord 
ing to its true value in cash, to be determined by the assessor, and it 
shail be the duty of the assessor to value all improvements on claimed 
iand unsold, as personal property, and charge the same to such claim- 
ants; and that all grain, in stacks or cribs, of corn or pork put up for 
tamily use, and all other necessaries of like nature, shall be exempt 
frora taxation: proriied, that all keel and flat boats, and all wharf 
beats, shall be taxed according to their real value in cash, 


Src. 11. That any assessor may, at his discretion, swear any person 
to give a true account of his or her property in this territory according 
to the best of his or her knowledge and belief; and should any person 
or persons, when so required, refuse to testify, as aforesaid, such as- 
sessor shall ascertain the taxable property of such person or persons, 
from the best information to be derived from other sources, and the 
person, 01 persons, 50 refusing to testify shall pay to such assessor the 
sum of ten dollars for extra trouble, which sum may be recovered as 
other debts, by motion before any court, having competent jurisdic- 
tion, 
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Sec. 12. That the clerk of the probate court of each county, shall 

prepare blank forms for each assessor, sufficient for his assessment, 

ruled in complete order, which iol] shall be ready to be delivered to 

each assessor, on or before the fifteenth day of July ın each year, for 

which the county shall pay for papers and ruling ten dollars per quire 
Said form shall be as follows: 


POLL 


NAMES | 
i TOTAL. 


OF PERSONS. 


PERSONAL | NAMES | 
| | 


PROPERTY. 
i 
f 
| 


BLOCK. Í | zor] VALUE 


ae pee E E oe 


Sec, 18. That whenever any assessor shail discover, during his as- 
sessment, any town lot, or personal property of any kind, subject to 
taxation, that was omitted by his predecessor, he shall enter the same 
upon his roll, and the name of the person to whom it belongs, if known, 
and the said property shall be taxed and collected as though it had 
been assessed tht preceding year, and paid into the county tieasury. 

Sec, 14, The assessor shall be allowed, as a compensation foi his 
services, the sum of five dollars per day, for every day necessarily em- 
ployed in the discharge of the duties of his office, a return of which he 
shall make to the piobate court under oath: said compensation to be 
paid out of the county treasury of the proper county, as other moneys 
are paid; and if afterwards it should appear that any of the ‘assessois 
have failed to make a complete and full assessment, the probate court 
may deduct from his per diem, such amount as it may deem reasonable 
for such failure, and if such assessor have ieceived his pay for such 
assessment, he and his securities shall be liable on their bond for the 
amount of such deduction. 

-$ 
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Sec. 15. That it shall be the duty of the clerk of the probate court 
to calculate and carry out the territorial tax on the total amount, as 
returned by the assessors: which rate shall be the half of the [one?] 
mull on the dollar; and it shall be the duty of said probate court, at its 
regular session in September, as before mentioned, to fix the percentage 
for county revenue; aud such percentage as the court may fix upon shall 
be recorded, which shall govern said clerk in making out the calculation 
for county revenue for county purposes. 

Sec, 16 That immediately after the return, acceptance, and filing 
of the assessment rolls, the clerk shall calculate and carry out the 
amount of taxes opposite to the specified property charged with taxes, 
and shall, within twenty days after the filing of the sdme, make out 
and deliver a certified statement of the amount, as exhibited by said 
assessment roils, to the tieasurer of the county. 

Sec. 17. That it shall be the duty of the probate clerk, within 
twenty days after filing the assessment rolls, to make out two copies of 
the same, with the names of the owners of the property therein assessed 
arianged in alphabetical order, under the seal of the probate court, 
in the name of the territory, directed to the sheriff of said county, 
commanding him to collect the taxes, charged in said duplicate, by de- 
mManding payment of the persons therein charged, at the most usual 
place of residence, or in any other place where they may be found, on 
or before the first Monday in October next ensuing, and on receiving 
full payment of the amount due from any person he shall give a receipt 
in full for the amount paid, in words at full length, and for what year, 
and further shall specify the number of lots so charged; and after 
once demanding payment, as aforesaid, he may, at his discretion, ad- 
vertise and appoint times when he will meet each person in their re- 
spective townships, or precincts, to receive taxes. 

Sec. 18, As fast as any sheriff shall collect any moneys due the 
county, he shall pay the same to the county treasurer monthly, and 
take his receipt therefor; which receipt shall be a sufficient vouche: for 
the probate court to cancel the amount of said assessment rols, standing 
charged against the sheriff, on the books of the probate court. 

Sec. 19. That any sheriff, ın case of gross assessment of taxes upon 
any lot, upon application of any claimant, or owne of any part thereof, 
either divided or undivided, to pay such part as he may be entitled 
to pay, such sheriff shali receive the same provided, the owner shall 
specify by a map, or memorandum of the survey, and the balance of 
such tax and interest shall be a lien on the remainder of such land. 

Sec. 20. If the taxes are not paid to the shenff on demand, he may 
proceed to collect, by distress and sale, of the goods and chattels of 
the person, or persons, so charged, by giving ten days notice of such 
sale, the time and place, and what property to be sold. such notice 
shall be set up in four of the most public places in the county 

Sec. 21. If no goods and chattels can be found, out of which to 
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make the taxes charged on town lots, the sheriff shall give notice in 
some weekly newspaper published in his county, or if no such paper 
be there published, then in some county nearest thereto; also by put- 
ting up four written notices, in the most public places in the county, 
one of which shall be on the court house door, and it shall particularly 
set forth each town lot intended to be sold, at least four weeks previous 
to the day of sale, which shall take place, annually, on the third Mon- 
day in February, notifying all whom it may concern, that he will on 
the third Monday in February, next ensuing the date of such notice, 
commence selling at the court house door, all and singular the town 
lots in said county, on which the taxes due, for the year, or years, are 
not paid by said day, and that such sale will continue from day to day, 
between the hours of nine o’clock of the forenoon and four in the after- 
noon of each day, until all are offered for sale. 


Sec 22 The sheriff shall file with the clerk of the probate court, 

the verification of the printer, that the advertisement above described 
has been published for the length of time required by law ın said news- 
paper. 
- Sec, 23 That after he has filed evidence of the publication of the 
notice required ın the preceding section, the sheriff shall proceed in 
pursuance thereof, on said third Monday in February, between the 
hours of nine and four o'clock of said day, to expose to sale each and 
eyery town lot on which the taxes are not paid, by the description and 
number by which they are designated on the duplicate, for the taxes 
and interest due thereon, and the cost for advertising and selling the 
same, or so much thereof as will sell for the amount due and chargeable 
thereon, to the highest bidder for ready cash. Such sheriff shall con- 
tinue from day to day, between said hours, to expose the said lots to 
sale, until all shall be duly offered. 

Sec. 24, That when any lot of land,:or part thereof, shall be sold 
for the non-payment of taxes and costs, the sheriff shall execute to the 
purchaser a certificate of purchase, in the name of the Teimtory of 
Oregon, of the lot of land so sold, as aforesaid, which certificate shall 
vest in the person to whom ıt is given, all the right and title of the law- 
ful claimant of the same No sale of lots shall be valid under this sec- 
tion, if the tax for which the same ıs sold shall have been paid prior to 
such sale, and the sheriff's receipt shall be evidence of that fact: 
provided ahoays, that when the lot of minors, insane persons, or per- 
sons in confinement, and feme sole, be sold, the same shall be re- 
-deemable within one year after such disability shall have been 1e- 
moved f 

Sec. 25. That all town lots which shall not be sold as above provided, 
and the taxes charged thereon still remain unpaid, such taxes and 
charges shall bear an interest, at the rate of sıx per centum per annum, 
until paid; and the probate court before the duplicate of‘the succeed- 
ıng year is made out, shall examine the delinquent list, returned 
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by the sheriff, and strike from it all lots, on which the taxes had been 
paid, and correct all manner of errors which may exist, and see that 
the clerks make due return of such corrected list of former years which 
they shall annex to the new duplicate next after its correction, and if 
any remain unpaid, the same shall be collected by the sheriff of the 
current year, as herein before directed, 


Sec. 26. That taxes are hereby made a lien on town lots upon which 
they may be due, in whose hands such lots may come; and when any 
goods and chattels are sold to satisfy the payment of any tax, the sheriff 
shall apply it to that purpose, and should there be any overplus he shall 
refund the same to the owner. 

Sec. 27. The sheriff in his return to the precept méntioned, shall 
state fully and distinctly, the payment made by way of credit to the 
property charged on the transcript of the assessment rolis, as aforesaid, 
the payment enforced by distress and sale o£ goods and chattels, and in 
like manner the sale of lots, or part thereof, and the person to whom, 
and the sum for which, the same were sold, also the taxes remaining 
unpaid, designating particularly the lots remaining unsold, the names 
of persons delinquent, in the payment of other taxes, and the tax or 
property with which he is charged, and the cause of failure to enforce 
payment, as commanded in the precept, and such other matters as are 
provided by this act to be by him done, and the truth of such ieturn 
shall be verified by affidavit of the sheriff, to be taken before the clerk 
of the probate court: and if any individual shall be injured, or sustain 
any damage by a false return of any sheriff, made to any precept under 
the’ provisions of this act, or other illegal and fraudulent act of such 
sheriff, such individual or individuals, upon suit to be brought against 
such sheriff, and his securities, upon their bond for his or their use, 
shall recover treble damages and full costs and charges. 

Sec. 28. That it shall be the duty of the probate clerk of the sev- 
eral counties to make out four copies of the list of delinquents, as re- 
turned by the sheriffs of their several counties, one of which they shall 
put up in some conspicuous place in their office, and shall keep the 
same up for twelve months, and cause the other three to be posted up in 
the most public places in the county, within ten days after receiving 
said return: provided, however, it shal! be lawful for any sheriff, to pro- 
ceed by distress and sale of goods and chattels, to collect any taxes re- 
turned delinquent, within twenty days after making such return. 


Sec. 29. That sheriffs shall have power to proceed in the collection 
of taxes due them for two years from the time at which they were bound 
to pay over to the county in each year, in the same manner they would 
have done during their term of office, but this provision shall not be so 
construed as to authorise any sheriff to collect taxes, by him returned 
as delinquent, after receiving credit therefor. 

Sec. 30 That each sheriff is required to assess a county and terri- 
torial tax on all town lots, and personal property, that may not have been 
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assessed, and, at the same tıme he makes return of the precept, and list 
of delinquents as required by this act, shall make out and verify by af- 
fidavit, a list of property by him assessed, and the taxes collected there- 
on, and no allowance shall be made to any sheriff, on his delinquent 
list, by the probate court, until he shall have complied with the forego- 
ing requisition; and, it shall be the duty of the clerk to publish a list of 
the unassessed property, that has been assessed, and taxes collected 
thereon, by the said sheriff, in the same manner and at the same time 
that he publishes the delinquent list. 

Sic. 31 That when the sheriff discovers that any town lot has been 
assessed moze than once for the same year, he shall credit the tax only 
leally due, and make return of the balanee as illegally assessed, and 
in all cases when too much personal property has been, through mis- 
take, charged by the assessor, the sheriff may remit the excess of tax 
and report the same With the illegal assessment, the name of the person 
and piopeity illegally assessed, and the same shall be verified by affi- 
davit, and filed with the clerk before it shall have any effect. 

Sec 32. That any person injured by the neglect of any deceased 
sheriff to enter credits for taxes paid on the transcript aforesaid, shall 
have redress by action on such sheriff’s bond for the damages thereby 
sustained, and if any person charged with taxes on the duplicate of the 
deceased sheriff, and shall have no evidence of payment of said tax, he 
shall produce the sheriff's receipt of such prior sheriff, and his succes- 
sors shall not be charged therewith, but shall take up such receipt, and 
give his own in lieu thereof, and 1eturn the same with said receipt, and 
the amount shall be recoverable as before provided. 

Sec. 33, The sheriffs of the several counties 1n this territory, are re- 
quired, and 1t 1s hereby made their duty, to pay to the county treasurer 
of their counties, the whole amount of taxes charged against them in 
said duplicate, on, or before, the Hirst Monday in January, in each:year, 
and if there be any deficiency in the amount thereof, they shall account 
for the same by producing to the probate caurt a certified statement, to 
be made by the clerk, attested by his signature and official seal, of the 
amount of the delinquencies in the payment of taxes, specifying the 
name of the person and property, or tax, for which he is delinquent as 
appears from such sheriff's return to the precept 

Sec 34. That it is made the further duty of the clerk to make out 
such statement and certificate, and calculate the amount thereof, and 
if the amount of such certified statement of delinquencies, and the treas- 
urer’s receipt for the payment aforesaid, will balance the charges on 
the books of the probate court, they shall give him a receipt for the 
amount of such taxes. 

Sec 35. Each sheriff shall be entitled to the following fees for his 
services: seven per centum on all taxes by him collected, except by 
distress, then three per centum ın addition, and on town lots, fifty cents 
on each certificate, 
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Sec. 36. If any sheriff shall fail to make settlement of the taxes as- 
sessed in his county, at the time required by this act, it shall be the 
duty of the probate court, forthwith, to charge, in the account against 
such sheriff, ten per centum damages on the amount of the balance due 
from such sheriff, on account of such taxes, for such delinquency; and, 
unless the said debts and damages, and the interest thereon, be paid to 
the treasurer of the county, the probate court shall cause suit to be com- 
menced against such sheriff, and his securities, on their bond, for the 
debt and damages due as aforesaid, and the said amount shall bear in- 
terest from the day at which payment was to haye been made, at the 
rate of twenty per centum per annum, until paid: and, upon, the trial of 
any such suit, the stated account of the sheriff against whom the suit is 
brought, certified, by the clerk of the probate court, as truly transcribed 
from the account current against such sheriff, on the books of the 
probate court, authenticated by the seal of the court, shall be conclu- 
sive evidence of the amount against such sheriff and securities, nor shall 
such sheriff, and his securities, be permitted to set off, or alledge, in 
payment of such demand, any payment or claim of credit, unless the 
same has been first presented to the probate court and been allowed or 
rejected by it, or, the same could not by using due diligence have been 
presented to said court for their determination thereon to be had before 
trial of such suit. 


Sec. 37. If any sheriff shall fail to return the precept and duplicate, 
as hereinbefore directed, or shall make a false return thereto, the judg- 
ment, upon the determination of the suits which may be brought by the 
probate court against. such sheriff and his securities, shall be for the full 
amount of the taxes for the county and territorial revenue, as contained 
in said duplicate, together with damages and costs:—Provided that the 
probate court may extend the time to a day certain, to he fixed, that said 
sheriff may make return without fail, conforming in all respects with 
the provisions of this act It shall be the duty of the prosecuting attor- 
ney in the prosecution of [to prosecute sheriffs under?] this act, when 
requested, and to give advice and counsel concerning the revenue. 


Sec. 38 That if any officer shall neglect, or refuse, to perform the 
duties imposed upon him by this act, he and his securities shall-forfeit 
and pay to the county not less than one hundred dollars for each of- 
fence, besides all damages which may be sustained by the county, or 
any individual, in condéquence of such violation of his duty; the said 
penalties to be adjudged within the limitation aforesaid, by the courts 
before whom the adjudication shall be had, and to be recovered, with 
costs of suit, in an action to be brought upon the official bond of such 
officer 

Sec. 39. That all bonds directed to be taken by this act, shall be 
made payable to the probate court, and all suits brought thereon shall 
be prosecuted in the corporate name of the probate court, on the citation 
of such person, or persons, and their several rights may be presented in 
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the same suit on such bond, and one judgment entered thereon, which 
shall be no bar to other rights, but the probate court, or, any other per- 
son having right thereto, may have the defendants to such judgment 
again summoned by scierz-facras, to show cause why execution should 
not be awarded on such judgment, for the debt and damages supposed 
to be done, owing, or belonging to the party com: :aining, as often as 
such right may accrue ~ 
‘Sec. 40. That any officer withholding the payment of any moneys 
belonging to the county, or the territory, after the same shall be de- 
manded, or become due, shall be liable to pay five per centum in dam- 
ages, and twenty per centum interest, per Annum, from the date of such 
defalcation, to be recovered of such officer and his securities, or either of 
them, by action as in other cases, and the accounts in favor of the 
county, in all cases of the trial against all and every person, or persons, 
charged on the books of the probate court, and certified to be true by 
their cleiks, as above provided in cases of sheriffs, and authenticated by 
their seal, shall be evidence in all cases of debtors, of the charges 
therein stated, to put the defendant upon his defence to the. demand 

Sec. 41, That no pedlar shall be permitted hereafter to vend, sell, or 
retail, af private sale, any goods, wares and merchandise, without first 
having obtained a license, for that purpose, from the probate court of 
the county in which said pedlar may intend to offer said goods for sale, 
and paying such sum as the probate court shall assess, not less than ten, 
nor more than one hundred dollars per annum, or at the same rate for 
a shorter period; and if any person, or persons, shall peddle any goods, 
wares or merchandise within any county in this territory, without first 
having-obtained a license for this purpose, any such person, or persons, 
so offending, shall forfeit and pay any sum not exceeding two hundred 
dollars, nor less than fifty dollars, to be recovered by action of debt in 
the name of the probate court of the proper county, for the use of said 
county, before any justice of the peace, 01 any court of record having 
jurisdiction thereof 

Sec. 42, That no person, or persons, applying for a license, or per- 
mit, shall be entitled to the same until he, she, or they shall file, with 
the clerk of the probate court, a receipt from the county treasurer for 
the amount ordered to be paid by such applicant, or applicants, agree- 
ably to the provisions of this act, and such receipt shall be charged in 
the account against said treasurer, on the books of the said court 

Sec 43 That it shall be the duty of the probate court, of each and 
every organized county in this territory, when they levy the county tax, 
to levy in addition thereto, a tax of one half mill per cent, on all tax- 
able property within this territory, for territorial purposes, which shal] 
be collected in the same manner, and at the same time, that the county 
tax is collected, and by the same officer 

Seco. 44. That when sald tax 1s collected, ıt is hereby made the duty 
of the collectors of said tax to pay the same into the county treasury of 
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the county, there to remain subject to the order of the territorial treas- 
urer; and it is hereby made the duty of the said sheriff, to take dupli- 
cate receipts for the same, one of which they shall transmit by mail, or 
other safe conveyance, to the territorial treasurer, and the other they 
shall keep as a voucher for their own safety. l 


Sec. 45 That it shall be the duty of the auditor of public accounts, 
sọ sọon as he shall have received a copy of the assessment 1011 from the 
clerk of the probate court of any county in this territory, to open an 
account with the sheriff of such county, in which he shall charge such 
sheriff with the amount of territorial tax, which shall appear fiom the 
said copy of the assessment roll to have been assessed in such county 

Sec. 46. That nothing in this act shall be so construed, as to relin- 
quish to any of the counties, in this territory, any portion of the tax 
heretofore assessed, in said counties, for county, or territorial purposes, 
by any law, or laws, heretofore in force on that subject, and if any sher- 
iff, county treasurer, or other officer in this territory, who shall have 
heretofore received any part of the territorial revenue, and shall have 
neglected, or failed, to account for, or pay over the same, according to 
the laws heretofore passed, it shall be the duty of the auditor and prose- 
cuting attorney of the proper district, to proceed against such officer, 
and his securities, in, like manner as provided in section. forty first, for 
proceeding against delinquent sheriffs and their securities. 

Sec. 4%. That whenever the clerk of the probate court of any county 
in this territory shali neglect, or refuse, to transmit to the auditor of 
public accounts a, copy of the assessment roll as directed by this act, ıt 
shall be the duty of the auditor—before the next term of the district 
court to be holden in and for such county—to. give notice to the prose- 
cuting attorney of the judicial district in which such county may be sit- 
uated, of such neglect or refusal, and it shall be the duty of such pros- 
ecuting attorney to apply to the said district court, on the first day of 
the next term thereof, for a writ of mandamus under the seal of said 
court, directing such clerk, forthwith, to transmit such copy to the audi- 
tor, as aforesaid, or show cause why, by the fourth day of the same term 
of said. court, he has failed to do so, according to the provisions of this 
act, and if it shall appear that such failure has been occasioned by care- 
lessness. or wilful negligence, he shall pay the costs of such sheriff, 
[suit?] together with, a fee of five dollars for the prosecuting attorney. 

Sec. 48. If the sheriff of any county in this territory, shall neglect, 
or refuse, to.account for, and pay over to the territorial treasurer, on or 
before the first day of February, in each year, any, or all of the taxes, 
with which he shall stand, charged by the auditor, it shall he the duty 
of the auditor, forthwith, to give notice thereof to the prosecuting attor- 
ney of the district in which such county may be. situated, and it shall 
be the duty of such prosecuting attorney to commence suit immediately, 
against such sheriff, and his securities, upon his official bond; and 
the certificate of the treasurer, countersigned by the auditor, shall be 
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sufficient evidence to put such sheriff and his securities, upon the proof 
of such settlement and payment; and whenever judgment shall be ren- 
dered against such sheriff, and his securities, by virtue of the provi- 
sions of this section, the damages assessed shall be for the amount found 
due, and unaccounted for by such sheriff, together with twenty per 
cent interest thereon, from the time such payment should have been 
made, until such judgment shall be satisfied; and, the said prosecuting 
attorney shat! be entitled to ten per cent on the amount of such dam- 
ages and interest, to be paid out of the proceeds thereof, as a compensa- 
tion for his services: Provided—that in all cases when persons against 
whom territorial taxes have been assessed, shall have become insolvent, 
or shall have removed out of the county,.before the said tax could, by 
due diligence have been collected from them, it shall be the duty of the 
sheriff to make out a list of such delinquents, together with the amount 
of territorial tax assessed fo each, which shall be verified by the affi- 
davit ef such sheriff, and filed with the auditor, whose duty it shall be 
to credit such by the amount of such delinquent hst. 

Sec, 49. That no sheriff or other collector, county treasurer, or other 
officer authorised to collect or receive any part of the territorial rev- 
enue, by virtue of this act, or any act heretofore passed for the collec- 
` tion and receiving of the territorial revenue, shall hereafter be allowed 
to purchase any warrant issued by the auditor, or any draft heretofore 
issued by the territorial treasurer, with a view of paying, the same into 
the territorial treasury, in liew of money collected, or received, on ac- 
count of the territory. And it is hereby made the duty of the territorial 
treasurer, to refuse to receive from any officer, authorised to collect or 
receive any part of the territorial revenue, any warrant, draft, or evi- 
dence of debt against the territory, hereafter purchased by such officer, 
and offered by him in payment to the territorial treasurer, in leu of 
money collected or received on account of the territory 

Sec. 60. No part of the territorfal revenue collected in pursuance 
of this act, shall be apphed to the existing indebtedness of the late pro- 
visional government, nor shall any territorial order, scrip, or warrant, 
of the late provisional government be received in payment of territorial 
tax, until otherwise provided for by law 
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ARTICLE Ff. 


OF THE. ELECTION, POWERS, AND DUTIES OF JUSTICES OF 
THE PRACE. 


Sec 1 Be ıt enacted, €c, The qualified voters of each township 
organized by law in this territory, shall, at the time and place of hold- 
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ing the annual township elections, elect the justices of the peace for 
their respective townships. 

Sec 2. The qualified voters of each election precinct in every county 
not divided ito organized townships shall at the time and place of 
holding the annual! election for the choice of county officers and mem- 
bers of the legislative assembly, elect the justices of the peace for their 
respective precincts, And if, in any such county, the boundaries of the 
election precincts are not already established, it 1s hereby made the 
duty of the board of commissioners to establish and make known such 
boundaries ın such manner as they may deem proper.. 

Sec. 3. Hach justice of the peace shall hold his office for the term 
of two years, and until his successor 1s elected and qualified 

Sec. 4. Each justice of the peace shall reside in the township or 
precinct for which he was selected during his continuance in office. 

Sec. 5. Every justice heretofore elected and qualified shall continue 
to act until his term of office expires, and until his successor shall be 
duly elected and qualified. 

Sec 6 The election of justices of the peace shall be conducted as 
other elections, and the returns thereof made within nine days after the 
election, to the clerk of board of commissioners of the proper county, 
who shall open and count the same in the presence of two justices of 
the peace, and determine from the returns who are duly élected, and 
shall issue certificates of election accordingly, which certificates may 
be in the following form: 


TERRITORY OF OREGON, 33 
d 
County. : 


I hereby certify that at an election held on the day of in 
the year 1n the township (or precinct, as the case may be,) of 
in said county, A. B. was duly elected a justice of the peace. 

In testimony whereof I have hereunto set my hand with the seal of 
the board of commissioners hereto affixed, this day of 
in the year . Signed 


C D., clerk of the board of commissioners for said county. 


Sec. 7%. Every person elected a justice of the peace shall, within 
twenty days after receiving his certificate, take and subscribe the fol- 
lowing oath: I, A. B. do solemnly swear (or affirm, as the case may | 
be,) that I will support the constitution of the United States, and the 
laws of this territory, that I will administer justice without respect to 
persons, and faithfully and impartially discharge and perform all the 
duties incumbent upon me as a justice of the peace, according to the 
best of my understanding. 


Signed A.B 


t 
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TERRITORY OF OREGON, 7 
ss 
County. 


Subscribed and sworn to before me this day of 18—. 
Signed C D, clerk of the district court of said county. 


Or as the case may be, any other person authorized to administer oaths, 
which oath shall be endorsed on the back of the certificate of election, 
and together with the certificate filed ın the office of the clerk of the 
district court of the proper county, and every person elected a justice 
of the peace shall, at the time of filing his oath of office with the clerk, 
enter into bond-to the board of commissioners of the proper county, 
with good security, to be, by the said clerk of the district court, ap- 
proved in the sum of five hundred dollars. Conditioned that he will 
faithfully pay over all money that may come into his hands by virtue of 
his office as justice of the peace, said bond may be ın the following form: 


Know all men by these presents, that we, A. B. C, D and E F, are 
held and firmly bound unto the board of commissioners of the county 
of in the Territory of Oregon, ın the sum of five hundred dol- 
lars, for the payment of which we jointly and severally bind ourselves 
Sealed by us, and dated this day of A.D 18— 

Whereas, the said A. B has heen duly elected a justice of the peace 
in and for the township (or precinct, as the case may be) of 
and county of : in said territory for the term of two years from 
the day of in the year ` 
Now the condition of the above obligation 1s such, that if the said A. 
B. shall well and truly pay over, according to law, all moneys which 
may come into his hands by virtue of his said office, then this obliga- 
tion to be void, otherwise to be and remain in full force. 


Signed A. B., Seal. 
Cc. D, Seal. 
E F, Seal. 


Said bond shall be filed 1n the office of the clerk of the district court, 
and any person aggrieved by a breach of the condition thereof, may 
either by suit upon the bond or by motion in the district ‘court of the 
proper county, have judgment against the justice and his securities for 
such sum as he may show himself entitled to, and with costs and inter- 
est thereon at the rate of fifty per cent per annum, and upon any such 
judgment on stay of execution shall be allowed. 

Sec, 8. No person shall be eligible to the office of justice of the 
peace, who is not a citizen of the United States, and who has not heen 
a resident of the county in which he is elected six months next before 
his election, 

Sec. 9. No sheriff, coroner, or clerk of any district court shall hold 
the office of justice of the peace. 

Sec. 10.. When a township or precinct shall be divided, and any 
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justice of the peace of the original township or precinct, shall fall into 
the new township or precinct, he shall continue ta discharge the duties 
of a justice of the peace until his term of office expires. 

Sec. 11. All vacancies existing in the office of the justice of the 
peace, whether happening by death, resignation, or otherwise, may be 
filled by appointment, by the board of commissioners of the proper 
county; every person, so appointed, shall hold his office until the next 
election, and is required to qualify in the same manner as if he had 
been elected to the office of justice of the peace under the provisions 
of this act. 

Sec. 12 Every person eligible to the office of justice of the peace, 
who has received a certificate of election or appointment, and who: has 
taken the oath and given the bond prescribed by law, shall be deemed 
a legal justice of the peace, * 

Sec, 13 Whenever a justice of the peace shall resign, move out of 
the township or precinct for which he was. elected or appointed, or he 
otherwise disqualified, he shall immediately thereafter deliver to the 
next nearest justice of the peace, in the same township or precinct, all 
dockets, records, books, papers. and documents appertaining to his. office, 
or relating to any suit, matter or controversy, committed, to him in his 
official capacity; and in case of the death of any justice of the peace, * 
his legal representative, within twenty days after the issuing of letters 
testamentary, or of administration, shall hand over the records, and all 
papers relating thereto, of his testator or intestate, to some neighboring 
justice of the peace of the township or precinct wherein the deceased 
lived and executed his office. 

Sec. 14. Every person whose duty it is to comply with the requisi- 
tion of the next preceding section, shall forfeit and pay, for the use of 
the county for every three months neglect to comply, the sum of fifteen 
dollars to be recovered at the suit of any person. 

Sec 15. The junsdiction of justices of the peace shall be co-exten- 
sive with their respective counties 

Sec. 16. Justices of the peace shall have power— ; 

Fist, Jointly and severally te: cause to be kept all laws made for the 
preservation. of the peace. 

SEconp. To cause to come before them, or any of them, persons who 
shall break the peace, and commit them to jail, or bail them as the case 
may require. 

Tump. To arrest and cause to come before them persons who ai- 
tempt to break the peace, or who are not of geod fame, and compel 
them: to give security fon their good behavior, tœ keep the peace, or 
both. 

Sec. 17. If such: persons refuse or neglect to give security, they may 
be committed until they find the same, at the discretion of the court. 

Src. 18. Every recognizance so taken for the keeping of the peace, 
or for good behavior, or for both, shall be certifled to the next district 
court of the county. 
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Sec. 19 In the following cases, and no other, a justice of the 
peace may punish, as for contempts, persons guilty of the following 
acts. 

Fest. Disorderly, contemptuous, and insolent behavior towards such 
justice of the peace whilst engaged in, the trial of a cayse, or in render- 
ing a judgment, or in any judicial proceeding, which shall tend to inter- 
rupt such proceedings, or impair the respect due to his authority. 

Seconp, Any breach of the peace, noise, or other disturbance, tend- 
ing to interrupt the official proceedings of such Justice 

Tamb. Resistance, unlawfully offered, in the presence of the justice, 
to the execution of any lawful order or process, issued by him > 

Forvgru. For the disobedience of-auy- process, 1ssued by him, requir- 
ing the attendance of a witness 

Sec 20. Punishments for contempts, ın the foregoing cases, may be 
by fine not exceeding thirty dollars, or by imprisonment in the county 
jail, not exceeding five days, at the discretion of the justice, but no per- 
son shall remain in prison for the non-payment of a fine. 

Sec, 21, No person shall be punished for a contempt before a Justice 
of the peace until an opportunity has been given him to be heard in his 
defence, and for that purpose the justice may issue a, warrant to bring 
the offender before him 

Sec 22 Upon the conviction of any person for a contempt, the jus- 
tice shall make up a record of the proceedings on such conviction, stat- 
ing therein the particular circumstances of the offence, and the judg- 
ment rendered thereon. 

Sec, 23 Bvery justice of the peace who shall be guilty of bribery, 
perjury, or other infamous crime, or convicted of a wilful misdemeanor 
in office by indictment, shall be removed from office. 

Sec 24. The court before whom any justice may be tried and con- 
yicted for any of' the offences in the. preceding section, shall enter up 
an orde: removing: such justice from office, and from the time such or- 
der of removal shall be entered all the authority of such justice shall 
cease, 

Sec, 25 Justices of the peace aie empowered to grant subpmenas for 
witnesses in all matters submitted to referees and arbitrators, and 1n all 
cases where it may be necessary for taking depositions. 

Sec 26, Every justice of the peace 1s authorised to hold a court for 
the trial of all actions in the following section enumerated, and to hear, 
try, and determine the same according to law and equity. 

Sec 27. Fiesr Of all actions of debt, covenant and: agsumpsit, and 
all other actions founded on contract where the debt or balange due or 
damages claimed shall not exceed fifty dollars 

Seconp, Actions of trespass, and trespass: om the.case for injuries to 
persons or to real or personal property, wherein the damage claimed 
shalt not exceed fifty dollars, 

Tiard Actions of detinue and replevin, when the thing demanded or 
claimed does not exceed in value fifty dollars, 
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FourtH. Actions commenced by attachment of property as herein- 
after provided, as well as for any penalty given by any statute of this 
territory where the amount shall not. exceed fifty dollars; and, 

Ferm To take and enter judgment on the confession of a defendant 
when the amount confessed shall not exceed the amount for which a 
justice 1s authorised to render judgment in action. 2 

Sec. 28. No justice of the peace shall have cognizance, 

Fmst. Against an executor or administrator for any debt or demand 
due from the testator or intestate, nor 

Sreconp, Of any action of slander, malicious prosecution or, false im- 
prisonment; nor 

Tarbo. Of any action where the title to lands and tenements shall 
come in question, 

Sce. 29. Every action cognizable beforé a justice of the peace, *in- 
stituted by summons or warrant, shall he brought before some justice of 
the county, either, 

First. Wherein the defendant resides, or 

Seconp. Wherein the plaintiff resides or the defendant may be found; 
but if the defendant in any action is a non-resident -of the county, 
or has absconded from his usual place of abode, the action may be 
brought before_some justice of any county where he may be found. 

See. 30. Every action instituted by attachment may be brought be- 
fore any justice of the county wherein the property of the defendant 
may be found, 7 

Sec. 31. If there are several persons jointly Hable to a suit, residing 
in different townships in the same county, the suit may be brought in 
either, against all such persons. 

Sec. 32 Whenever there shall be no justice of the peace within the 
township where any suit cognizable before a justice ought to be brought, 
or whenever all the justices of such township are interested in any suit 
or otherwise disqualified by law from trying the same, every such suit 
may be brought before somé justice of any adjoining township of the 
same county, 


ARTICLE II, 


Sec. 1. Every auayice of the peace shall keep æ .ocket in which he 
shall enter 

Fmst, The titles of all causes commenced before him. 

Sreconp. The time when first process was issued against the defend- 
ant, and the particular nature thereof. 

Trp. The time when the parties appeared before him, either with- 
out process or upon the return of process. 

FovurTtEH. A brief statement of the nature of the plaintiff's demand and 
the amount claimed, and if any set oft was pleaded a similar statement 
of the set off and the amount claimed. 
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Furu. Every adjournment, stating at whose request and at what 
time. 

Srxta, The tıme when the trial was had, statıng whether the same 
was by jury or by the justice. 

Seventy, The verdict of the jury and when rendered 

EientH The judgment rendered by the justice, and the time of ren- 
dering the same 

Nintn, The time of issuing execution, and the name of the officer to 
whom delivered, and an account of the debt, damages and costs as the 
same was endorsed on the back of the execution. 

Trento The fact of an appeal having been made and allowed, and 
when made and allowed, utes 

Sec, 2. The several items in the preceding section enumerated, to- 
gether with all other entries specially required by this act to be made in 
the docket, shall be entered under or opposite to the title of each cause 
to which they respectively relate, and in addition thereto the justice 
may enter any other proceedings had before him in the cause, which he 
shall think it useful to enter in such docket. 

Sec 3. Suits may be instituted before a justice either by the volun- 
tary appearance and agreement of the parties or by process, and the pro- 
cess for the institution of a suit before a justice shall be either a sum- 
mons or warrant against the person, or attachment against the property 
of the defendant. 

Sec. 4, In all cases to be tried before a justice of the peace the plain- 
tiff when he commences his suit shall set forth in writing, and file with 
the justice before the suit Is placed upon the docket or process issued 
thereon, a plain statement of his demand or cause of action, 

Sec. 5 Whenever the plaintiff is a non-resident of the county, the 
justice may require of him security for the costs before the institution 
of the suit, and whenever a suit has been commenced by any person, 
whether a resident of the county or not, the justice may in his discre- 
tion, on the application of the defendant order the plaintiff to give se- 
curity for the costs, and if the plaintiff refuse to comply with the order 
the justice shall dismiss the suit, 

Sec. 6. If any suit or set off be founded upon any lost or destroyed 
instrument of writing, the party relying upon such lost instrument shall 
be required upon the trial or hearing of the cause to piove such loss or 
destruction, either by his own oath or by other competent testimony, 
and if upon such trial or hearing it appears that the same was intention 
ally put away or destroyed, the demand or set off founded upon such 
instrument shall be rejected 

Sec 7. All process issued By justices of the peace shall run “in the 
name of the United States of America,” be dated on the day it 1s issued, 
and shall be signed by the justice granting the same 

Sec, 8. In all cases not othei wise specially provided for, the process 
jn_all suits shall be a summons, and every summons shall be directed to 
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any constable of the county in which the justice who granted the same 
resides, except when it is otherwise specially provided, and shall com- 
mand him to summon the defendant to appear before the justice who is- 
sued the same, at a time and place to be named in the summons, not 
less than seven nor more than twenty-one days from the date thereof, 
to answer the complaint of the plaintiff. 

Sec. 9 Every summons shall be served at least five days before me 
return day thereof, and shall be executed either, 

Fest By reading the same to the defendant, or 

Seconp. By delivering a copy to the defendant, or 

Turp By leaving a copy of such summons at the usual place of 
abode of the defendant, with some peison of the family above the age of 
fifteen years. 

Sec 10 A justice of the peace shal] issue a warrant in every case 
when he is satisfied from the affidavit of the person demanding the same, 
that the person against whom such process is desired is justly indebted 
to plaintiff ın a sum exceeding five dollars, and that said person is about 
to leave this territory or méve his property out of the same before judé- 
ment can be obtained, or otherwise abscond so that the process of the 
court after judgment cannot be executed. 

Sec. 11. A warrant shall be served by arresting the defendant and 
taking him before the justice who issued the same; but if such justice 

-be on the return thereof absent or unable to try the cause, or if it be 
made appear to the justice by the affidavit of the defendant, that said 
justice is a material witness for the defendant in the cànse, or is of near 
of kin to the plaintiff in suit, stating therein the degree, the constable 
shall forthwith take the defendant to the nearest justice of the satte 
county, Who shall take cognizance of the cause and proceed therein as if 
the warrant had been issued by himself. 

Sec. 12. When a defentiant is brought before a justice on a warrant, 
he shall in no case be detained longet than twenty-four hours from the 
time he shall be brought before the justice, unless within that time the 
trial of the cause has commenced, or unless it has been delayed at the 
Instance of the defendant. 

Src. 13. Every justice issuing any process authorized by this act, 
upon being satisfied that such process will not be executed for want of 
an officer to be had in time to execute the same, may empower any ruit- 
able person not being a party to the suit, to exetute the same by an en- 
dorsement on the protesa to the following effect: At the request and 
risk of the plaintiff (or defendant, as the case may be,) 1 authoiize —— 
to execute and return this writ. 

E. F., Justice of the peace. 


And the person so empowered shall thereupon possess all the authority 
of a constable in relation to the execution of such pfocess, and shall be 
subject fo the same obligations, ahd shall receive the same fees for his 
services, 
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Sec 14. If at any time after the commencement of a suit, the defend- 
ant pay to the constable or the justice of the peace who issued the pro- 
cess, the full amount of the claim and costs which may have then ac- 
erued, the suit shall be discontinued, or if it be further prosecuted the 
plaintiff shall pay ali costs that may accrue after such payment. 

Sec. 15. The justice before whom suit is brought, shall endorse upon 
the summons, or warrant, or writ of attachment the amount claimed 
by the plaintiff including interest and costs, 

Sec. 16, Every constable serving any process authorised by this act, 
shall return thereon in writing, (endorsed on the back,) the time and 
manner of service, and shall sign his name to such return 

Sec 17 If any constable fail to €Xééute any process to him dehv- 
ered, and to make due return thereof, unless for good cause, or make 
false return, such constable, for every such offence, shall pay to the 
party injured ten dollars, and all damages such party may have sus- 
tained by reason thereof, to be recovered by an action of debt founded 
upon this statute, and be liable to indictment ter misdemeanor. 

Sec 18. The authority of constables to serve process issued by- jus- 
tices of the peace, shall be co-extensive with the county in which they 
are elected 


ARTICLE IIT. 


Sec. 1. Any plaintiff in a suit, except persons under twenty-one 
Years of age, may appear and conduct his suit either by agent or other 
person 

Sece2. No suit shall be instituted by an infant plaintiff until a next 
friend for such infant shall have been appointed. Whenever requested, 
the justice shall appoint some suitable person who will consent thereto 
in writing, to be named by such plaintiff, to act as his next friend in 
such suit, who shall be responsible for the costs therein. 

Sec 3. Every defendant in a suit may appear and cefend the same 
either in person or by agent, except persons under twenty-one years of 
age. 

Sec. 4 After the service and return of process against an infant de- 
fendant, the suit shall not be further prosecuted until a guardian for 
such defendant shall have been appointed Upon the request of such 
defendant the justice shall appoint some person who will consent thereto 
in writing to be the guardian of the defendant in defence of the suit, 
and if the defendant shall not appear on the return day of the process, 
or if he neglect or refuse to nominate such guardian, the justice may. 
at the request of the plaintiff, appoint any discreet person as such guar- 
dian, and the consent of such guardian or next friend shall be filed with 
the justice, and the guardian for the defendant shall not be liable for 
any costs in the suit 

Sec. 5 <A party authorised to appear by agent, may appoint any per- 
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son to act as such agent, and the authority of the agent may be either 
written or verbal, and shall ın all cases when the justice requires proof, 
be proven, either by the agent himself or by other competent testimony, 
unless admitted by the opposite party. 

Sec. 6. Upon the return of a summons duly served, the justice shall 
wait one hour after the time specffied in such writ for the appearance 
of parties, unless they sooner appear. 

Sec 7. A defendant may set off any demand which he may have 
against the plaintiff, in all cases where such set off is allowed by the 
statutes of this territory, regulating set off, except in the two following 
cases’ 2 

First. When the demand to be set off exceeds the jurisdiction of a 
justice’s court, or \ 

Seconp When it is founded upon an instrument of writing, executed 
by the plaintiff and assigned to the defendant, and it shall not appear on 
the trial of the cause, that the assignment was made to the defendant 
previous to the commencement of the suit. 
7T Sec. 8. To entitle the defendant to set off any demand, he must give 
notice thereof, in court. either verbal or written, before the jury is sworn, 
or the trial submitted to the justice, and when the set off is founded 
upon an instrument of writing, executed by the plaintiff or his testator 
or intestate or upon an account, he must at the time of giving such 
notice, file with the justice such instrument or a bill of the items of such 
account. 

Sec. 9. If such instrument be alledged to be lost or destroyed it shall 
be sufficient for the defendant to file with the justice, an affidavit simi- 
lar to that required of a plaintiff, upon instituting a suit in a justice’s 
court on a lost or destroyed instrument of writing, 

Sec. 10. If the amount of the set off duly established be equal to the 
Plaintiff’s debt, Judgment shall be entered for the defendant, with the 
costs of suit, if it be less than the plaintiff’s debt, the plaintiff shall have 
judgment for the residue only with costs, and if it be more than the 
plaintiff's debt, the defendant shall have judgment for the excess with 
costs and execution shall be awarded, and be subject to the same stay 
as upon a judgment in a suit brought by such defendant. 

Sec. 11. Whenever a set off is established in a suit brought by the 
executors or administrators, exceeding the demand of the plaintiff, the 
judgment shall be against them in their representative character, and 
shall be evidence of a debt established, but no execution shall issue 
thereon. 

Sec. 12. If in a suit of trespass upon any lands or tenements, the de- 
fendant shall justify the trespass by a plea of title, the yustice shall im- 
mediately make an entry of it in his docket, shall cease all further pro- 
ceedings in the case, and certify and return to the district court of the 
county, a transcript of all the entries made in his docket relating to the 
case, together with all the process and other papers relating to the suit, 
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filed therein in the same manner and within the same time as upon an 
appeal. 

Sec, 13. Upon the filing of the proceedings and papers in the office 
of the clerk, the court shall become possessed of the cause and proceed 
therein to final judgment as upon an appeal, but on the trial in such 
court, the plaintiff shall only be required to prove himself entitled to, or 
ın possession of the lands or tenements on which the trespass is alledged 
to have been committed, and no other bar to the action shall be pleaded 
by the defendant, except the plea of title 

Sec. 14. A justice of the peace, without the application or consant of 
either party, may if it be necessary, adjourn a cause not exceeding 
three days for any one adjournment, but-a justice shall in no case ad- 
journ a cause commenced by warrant upon his own motion. 

Sec, 15 A justice of the peace on the application of either party, 
with good cause shown, may adjourn a cause not exceeding sixty days 
for any one adjournment, and may adjourn for a longer period with the 
consent of both parties. 

Sec. 16. Whenever either party shall apply for an adjournment of a 
cause, on account of the absence of testimony, the motion shall be sup- 
ported by the oath or affidavit of the party so applying, his agent or at- 
torney, showing that due diligence has been used to obtain it, and also 
the name of the witness or witnesses, and what particular fact or facts 
the party expects to prove by such witness or witnesses, and that affiant 
knows no other witness by whom the particular fact or facts can be 
proved, and that if an adjournment be allowed, he will be able to pro- 
cure such testimony in time to be used upon the trial, and if the oppo- 
site party will admit the fact or facts so expected to be proved, the cause 
shall nót be continued. 

Sec. 17. Every such adjournment shall be for such reasonable time 
as will enable the party to procure such testimony or witness, not to ex- 
ceed sixty days, and shall be at the cost of the party applying therefor, 
unless otherwise ordered by the justice, 


ARTICLE IV 
OF WITNESSES AND DEPOSITIONS 


Sec. 1 A subpæna issued by a justice of the peace shall be valid to 
compel the attendance in a justice’s court of a witness being in the same 
county where the cause is to be tried, or being in an adjoining county 
and within fifty miles of the place of tral 

Sec 2. A subpena may be Served either by a constable or any other 
person duly authorised, and ıt shall be served by reading it to the wit- 
ness or by delivering to him, or leaving a copy thereof at his usual 
place of abode 


Sec. 3. Whenever it shall appear to the satisfaction of the justice, by 
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proof made before him, that any person duly subpcenaed to appear before 
him in smt shall have failed, without just cause, to attend as a witness 
in conformity to such subpena, and the party in whose behalf such 
submens was issued or his agent shall make oath that the testimony of 
such witness is material, the justice shall have power to issue an attach- 
ment to compel the attendance of such witness: Provided, That no at- 
tachment shall issue against a witness unless his mileage and one day’s 
attendance has been tendered or pald in advance, if previously de- 
manded by such witness from the person serving such subpena. 

Sec. 4. Every such attachment may be directed to any constable of 
the county in which the justice resides, and shall be executed in the 
same manner as a warrant, and the fees of the officers for issuing and 
serving the same shall be paid by the person against whom the same 
was issued, unless he show reasonable cause to the satisfaction of the 
justice for his omission to attend, in which case the party requiring 
such attachment shall pay all costs of such attachment. 

Sec. 5 Every person duly subpmenaed as a witness, who shall not 
appear or who, when he shall appear, shall refuse to give testimony, 
shall forfeit, for the use of the county in which he is subprenaed to ap- 
pear, unless sothe reasonable excuse shall be shown, (on his oath or the 
oath of some other person,) a fine not exceeding ten dollars, and the jus- 
tice shall make an entry of the conviction in his docket and of the cause 
thereof. At the expiration of thirty days from the entry of such con- 
viction it shall be deemed a judgment in all respects at the sult of such 
county, and execution shall be issued thereon as upon other judgments 
in a tustice’s court, and the constable shall pay the fine to the treasurer 
of the county. 

Sec. 6. The person upon whom such fine shall be imposed may at 
any time before the expiration of thirty days appear before the justice 
and show cause against the imposition thereof, and upon the hearing of 
sueh cause the justice may remit or mitigate such fine. 

Sec. 7. Every person subpenaed as aforesaid and neglecting to ap- 
pear, shall also be liable to the party in whose behalf he may have been 
subpenaed for damages which such party may have sustained by his 
non-appéearance, 

Sec. 8. Either party in any civit suit depending before a justice, may 
upon notice, cause the deposition of any witness therein to be taken by 
any judge or justice of the peace of any county in this territory where 
the said witness may be. 

Sec, 9, No such deposition shall be taken unless notice in writing of 
the time and place of taking the same shall have been served on the 
other party three days before the taking thereof, with one additional 
day for every twenty-five miles of distance from the place of such ser- 
vice to the place of taking. 

Sec. 10. Such notice may be served in like manner as an original 
summons, and the service-may be on the party or his agent in the suit, 


ay 
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and when such party resides out of the county and has no agent in the 
suit therein, the service of such notice may be by fiing a copy thereof 
with the justice before whom the suit is pending 

Sec 11. The deposition shall be taken and certified according to the 
statute of this territory regulating the taking of depositions, and 
shall be sealed up and returned so sealed to the justice before whom 
the suit in which it 1s taken is pending, and when such deposition is 
taken out of this territory, theofficial character of the officer by whom 
it is taken shall be certified under the seal of the state or county 
where such deposition is taken, or under the seal of some court there- 
an 

Sec. 12. The justice shall allow every deposition taken and returned 
according to the provisions of this act to be read on the trial of the 
cause ın which it is taken, in al! cases where the same testimony if 
given verbally in court could have been received, but no such deposition 
shall be read on the trial unless it appear to the justice that the 
witness whose deposition is offered, 

First. Is dead or resides out of the county, or 

Sseconp Is unable to, or cannot safely attend before the justice on ac- 
count of sickness, age, or other bodily infirmity, or 

Tmo. Has gone out of the county without the consent or collusion 
of the party offering the deposition. 


ARTICLE V. 


OF JUDGMENTS ON NON-SUITS, AND BY DEFAULT AND 
OF TRIALS. 


Sec 1. When a defendant who has been duly served with process, 
and when a defendant who has once appeared to a suit, the trial of 
which has been adjourned, shall neglect to appear within one hour after 
the return time of the process or the adjourned time, the justice shall 
proceed in the following manner: 

Fmstr If the suit be founded on an instrument of writing and pur- 
porting to have been executed by the other party, and the demand of 
the plaintiff is liquidated by such instrument, the justice shall, whether 
the plaintiff appear or not, render judgment against the defendant by 
default for the amount which shall appear by such instrument to be 
due to the plaintiff, after allowing all proper discounts for all payments 
endorsed thereon with costs, 

Seconn, If the suit be not founded on an instrument of writing as is 
declared in the preceding clause of this section, and the plaintiff appears 
in person or by his agent, the justice shall proceed to hear allegations 
and proofs and shall determine as the very right thereof shall appear 
from the testimony, and if it appear from such testimony that the plain- 
tiff is entitled to recover, judgment shall be rendered by default against 
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the defendant for so much as the testimony shows the plaintiff entitled 
to recover, together with costs. If it do not appear that the plaintiff 
ought to recover, judgment shall be given for the defendant as upon a 
verdict against the plaintiff, with costs, 

Trump. If the plaintiff fail to appear, except where the suit is founded 
upon an instrument of writing, as is declared in the first clause of 
this section, the justice shall render judgment of non-suit against the 
plaintiff with costs. 

Src. 2. In all cases, not otherwise specially provided for, if the plain- 
tiff fail to appear in person, or by agent, within one hour after the time 
appointed for the trial of the cause, the justice shall render judgment of 
non-suit against him with costs. 

Sec. 3. Every justice of the peace shall have power on the applica- 
tion of the aggrieved, or his agent, and for good cause shown, tô set 
aside judgment of nonsuit, and by default, upon such terms as shall be 
just. Every such application shall be made within six days after ren- 
dering of the judgment, and if in the mean time, any execution has been 
issued, the justice may revoke the same, in the manner hereinafter 
provided for revoking an execution, after an appeal has been allowed, 
and with like effect. The justice shall in all cases, make an entry in 
his docket of every such application, and of the day on which it was 
made, together with his orders thereon. 

Sec 4. If any judgment be set aside, and a new trial granted, the 
justice shall fix a tıme for such trial, and make out under his hand a 
notice to the opposite party, stating the fact that such judgment has, 
been set aside, and specifying therein the time and place fixed for the 
trial. The notice shall be served on the party, or his agent, six days 
before the trial, and shall be executed and returned in like manner as a 
summons, and the same fees allowed therefor, 

Sec. 5. Every suit instituted by summons or warrant shall be de- 
termined on the return of the process duly served unless the cause be 
adjourned. 

Sec. 6, When both parties appear before the justice ın person or by 
agent at the time appointed for the trial of the cause, the justice shall 
proceed to hear the allegations and proofs of the parties, and to deter- 
mine the suit as the very right of the case shall appear. 

Sec. 7. Before the justice shall commence an investigation of the 
merits of the cause by an examination of witnesses or the hearing of 
any other testimony, either of the parties may demand of the justice 
that the cause be tried by a jury 

Sec. 8. The jury shall consist of six persons, but the parties may 
agree upon any number of jurors less than six fo try the cause, and in 
that case the jury shall consist of such number, not exceeding six, as 
the parties may agree upon. 

Sec. 9. The justice shall issue a summons directed to any constable 
of the county wherein the cause is to be tried, commanding him to sum- 
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mon six (or such less number as the parties may have agreed updén) 
good and lawful men of the county, qualified to serve as jurors in the 
district court of the same county, who shall be nowise of kin to ether 
party nor interested In the suit, to appear before said justice at a time 
and place to be named therein, to make a jury for the trial of the action 
between the parties named therein 

Sec. 10. The constable shall execute such jury summons fairly and 
impartially, and shall not summon any persons whom he has reason to 
believe are biased or prejudiced for or against either of the parties. He 
shall summon the jurors personally, and shall make a list of the persons 
which he shall certify and annex to the summons and return to the jus- 
tice. If a sufficient number of competent jurors cannot be obtained 
from the panel returned, the constable shall immediately summon oth- 
ers to serve in their place. 

Sec. 11, After the jury are sworn they shall sit together and hear the 
allegations and proofs of the parties which shall be delivered publicly 
in their presence, 

Sec. 12. If a witness, on being produced, shall be objected to as be- 
ing incompetent, such objection shall be tried and determined by the 
justice, Every person offered as a witness, before any testimony shall 
be given by him, shall be duly sworn or affirmed that the evidence he 


shall give relating to the matte: in issue between —— plaintiff, and 
—— defendant, shall be the truth, the whole truth, and nothing but the 
truth. ed 


Sec 13 If any suit or set off be founded upon an instrument of writ- 
ing purporting to have been executed by the opposite party, such instru- 
ment shall be received in evidence upon the trial, unless the party 
charged to have executed the same shall deny the execution thereof on 
oath taken before such justice, or by an affidavit filed with the justice 
and taken before any court or officer authorised to administer oaths, 
when the party introducing the instrument shall prove the signature by 
extrinsic evidence 

Sec. 14 The preceding section shall not be construed to authorise 
any instrument of writing to be received in evidence, without proof of 
its execution, against an executor or administrator or any other person 
representing the person charged to have executed such instrument 

Sec 15. When the jurors have agreed on their verdict, they shall 
deliver the same to the justice publicly, who shall enter it on his 
docket 

Sec. 16 Whenever a justice shall be satisfied that a jury, sworn in 
any civil cause before him, after having been out a raasonable time, 
cannot agree on their verdict, he may discharge them and issue a new 
jury summons, unless the parties consent that the justica may render 
judgment on the evidence before him, which in such casé he may do, 
unless they consent that the trial, upon a new hearing of the evidence, 
shall be by the justice. = 
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Sec. 17. Every person who shall be duly summoned as a juror and 
shall not appear, nor render a reasonable excuse for his default, shall 
be subject to the Same fine, to he prosecuted for and collected with costs, 
in the same manner, and apphed to the same use, as hereinbefore 
provided in respect to a person subpenaed as a witness and not appear- 
ing. 


ARTICLE VI. 


3 
OF JUDGMENTS, AND FILING TRANSCRIPTS THEREOF, AND 
THE STAY OF EXECUTION. 


Srce. be A justice of the peace may enter judgment by confessiqn of 
the defendant, in any case where the amount confessed does not exceed 
the amount a justice is authorised to render judgment in an action. 

Sec, 2. No confession shall be taken or judgment rendered thereon 
unless the following requisites be complied with: 

Pusr. The defendant must personally appear before the justice. 

Srconp The confession must be in writing, signed by the defendant, 
or by some person by him thereto lawlully authorized, and filed with 
rie justice. 

Sec. 3. If there be mutual justices Judgments between the same par- 
ties, one may be set off against the other by the justice before whom the 
judgment, against which the off set is proposed, may be 

Sec. 4. If the judgment proposed as a set off, was rendered before 
another justice, the party proposing such set off must produce before the 
justice, a transcript of such judgment, upon which there is a certificate 
of the justice rendering the judgment that there is no appeal, and that 
such transcript was obtained for the purpose of being set off against the 
judgment to which jt is offered as a set off, The justice granting such 
transcript shall make an entry thereof in his docket, and all further 
proceedings on such judgment shall be stayed, 

Sec. 5. If any justice shal) set off one judgment against another he 
shall make an entry thereof in his docket, and execution shall issue only 
for the balance which may be due after such set off. If a justice 
shall allow a transcript of a Judgment rendered by another justice, to be 
set off, he shall file such transcript among the papers relating to the 
judgment in which it is allowed in set off. If he shall refuse such 
transcript as a set off he shall so certify on the transcript, and return 
the same to the party who offered it, 

Sec. 6. If, upon the appearance of the parties, on the return of pro- 
cess, in any case, either party shall, before the jury is sworn or the trial 
submitted ta the justice, make affidavit that the justice before whom 
the same is pending, is a material witness for such defendant, without 
whose testimony he cannot safely proceed to trial, or that he is of near 
kin to the plaintiff, stating therein in what degree, or that he believes 
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he cannot obtain justice before such justice, the cause shall be trans- 
ferred to the next nearest justice of the proper county, 

Sec 7. In cases where à plaintiff shall be non-duited or withdraw his 
action, and where judgment shal] have been confessed, and ın all cases 
where a verdict shall be rendered or the defendant shall be in custody 
at the time of hearing the cause, the justice shall forthwith render judg- 
ment, and enter the same in his docket. In all other cases he shall 
render judgment, and enter the same in his docket within three days 
after the cause shall have been submitted to him for his decision. 

Sec. 8. If any sum be found in favor of a party, either by a verdict 
of a jury or upon hearing of the cause. before a justice, exceeding the 
sum for which a justice is authorised to give judgment, such party may 
iemit and release the excess and take judgment for the residue. 

Src. 9 The execution upon a judgment rendered by a justice of 
the peace may be stayed in the manner hereinafter provided, and for 
the following periods of time, to be calculated from the date of the judg- 
ment: 

Fimsr If the Judgment be for a sum of twenty-five dollars, or under, 
thirty days. 

Secosp. If the judgment be for more than twenty-five dollars, sixty 
days. 

Sre. 10. To entitle any person to such stay of execution, some re- 
sponsible person, to be approved by the justice, and not being a party 
to the judgment, must, within five days after the rendering of the judg- 
ment, enter info recognizance before the justice, to the adverse party, 
in a sum sufficient to secure the payment of the judgment and costs, 
condifloned to be void npon such payment at the expiration of the 
stay. 

Sec. 11. Such recognizance must be signed by the party entering 
into the same, and may be in the following form. 

I- acknowledge myself indebted to in the sum of 
dollars, to be void upon this condition: Whereas obtained 
judgment before » & justice of the peace of township 
(or precinct,) in eounty, on the , day of 18——, 
against ; now if such judgment shall be paid at the expiration 
of days from the time it was rendered, this recognizance shall 
be void. A. B. 

Sec 12 If at the expiration of such stay the judgment be not paid, 
the execution shall issue against both principal and bail, if the principal 
do not satisfy the execution, and the officer cannot find sufficient prop- 
erty belonging to him upon which to levy, he shall levy upon the prop- 
erty of the bail, and in his return, shall state what amount of the money 
collected by him on the execution, was collected by him from the bail, 
and the time when the same was received, 

Sec. 13 After the return of such execution thé bail shall be entitled, 
on motion, to a judgment before the justice for the amount collected 


3 


> 


Tn Mr goania 


+ 


40 JUSTICES OF THE PEACE. 


from him in satisfaction of such execution, with interest thereon at 
twelve per cent per annum, and such return of the officer, upon motion, 
shall be evidence of the facts therein stated. 


Sec. 14. If a judgment be stayed in the manner above prescribed, 
after an execution has been issued thereon, the justice shal] revoke such 
execution, ın the same manner and with like effect as he is herein- 
after directed to revoke an execution after an appeal has been al- 
lowed, 


Sec. 15. Every justice on the demand of any person in whose favor 
he shall have rendered judgment for more than twenty-five dollars, ex- 
elusive of costs, shall give to such person a certified transcript of such 
Judgment, and the clerk of the district court of the same county in which 
the judgment was rendered, shall upon the production of any such 
transcript, file the same in his office, and forthwith enter such judgment 
in the docket of the district court judgments and decie¢es, and shall note 
therein the time of filing such transcript. 


_Sec. 16. Every such judgment from the time of such filing of the 
transcript thereof, shal] have the same lien on the real estate «1 the de- 
fendant in the county, as a judgment of the district court of the same 
county; shall be equally under the control of the district court, and 

“shall be carried into execution in the same manner, and with the like 
effect, as the judgments of such district court, but no execution shall be 
issued thereon, out of the district court, until an execution shall have 
been issued by a justice and returned that the defendant has no goods 
or chattels whereon to Ievy the same. 


Sec. 17, That in all cases where a transcript of a judgment of a jus- 
tice of the peace in this territory shall be made out and certified by 
the justice authorized to certify the same, and delivered to any other 
justice for the purpose of enforcing the execution of such judgment, the 
Justice to whom the transcript is delivered shall make an entry thereof 
in his docket, and issue a scire facias against the judgment debtor 
therein, to appear and show cause, if any exist, why execution should 
not issue against him for the amount of the judgment and costs, as 
stated in the transcript, and if the defendant cannot show that he has 
fully paid and satisfied such judgment, or show other good cause, execu- 
tion shall be awarded and issued for the whole amount thereof, or such 
part as shall appear to remain unsatisfied with interest and costs as in 
other cases, but stay of execution if allowable, shall only be had from 
the date of the original judgment. 


Sec, 18. That if any bail for stay of execution on any judgment 
shall remove from the county where he shall have entered as such bail 
to any other county in this Territory, and a return of a constable be had 
on an execution against the principal of “no goods and chattels,” or of 
not “goods and chattels sufficient to satisfy such execution,” the judg- 
ment creditor may obtain from the proper justice a certified transcript of 
the judgment, recognizance, or entry of bail, for the stay and other pro- 
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ceedings in the case, upon which transcript such creditor may proceed 
before a justice of the county, where the bail may reside, against such 
bail by scire facias as in the case of other transcript. That no transcript 
shall be valid unless accompamed by a certificate from the clerk of 
the district court of the county from which it was issued, certifying 
that the person issuing such transcript was an acting justice of the 
peace at the time of the issuing thereof. 5 

Sec. 19. The official certificate of any justice of the peace, living in 
any state in the United States, certifying any judgment by such justice 
rendered with a certificate thereon sealed by the clerk of the county 
with the county seal, where such justice shall reside, certifying, that he 
whose signature appears on such exemplifications, was at the date of 
such judgment a justice of the peace, and qualified to act as such, shall 
be good and legal evidence in any court in this territory, to prove the 
facts contained in such exemplifications and nothing more. 


ARTICLE VII. 


OF EXECUTIONS AND PROCEEDINGS THEREON. 

Serc. 1. Upon every judgment rendered by a justice, execution shall 
be issued by such justice in the manner hereinafter prescribed at any 
time upon demand. 

Sec. 2. The execution shall be directed (except where it is other- 
wise specially provided) to any constable of the county where the jus- 
tice xesides; shall be dated on the day it was issued, and be made re- 
turnable within thirty days from. the date. It shall be against the goods 
and chattels of the person against whom the same was issued 

Sec. 3 If any execution be not satisfied, it may at the request of the 
plaintiff, be renewed from time to time, by the justice issuing the same 
by an endorsement thereon to that effect, signed by him and dated when 
the same shall be made, If any part of such execution has been satis- 
fled, the endorsement of renewal shall express the sum due on the execu- 
tion, Every such endorsement shall renew the execution in full force 
in all respects for thirty days, and no longer, and an entry of such re- 
newal shall be made in the docket of the justice 

Seo 4. The constable after taking goods and chattels into his eustody 
by virtue of an execution, shall without delay, give public notice by 
at least three advertisements, put up at three public places in the county, 
of the time and place when and where they will be exposed to sale; 
such notice shall describe the goods and chattels taken, and shall be put 
up at least ten days before the day of sale. 

Sec. 5. At the time so appointed, if the goods and chattels be pres- 
ent, for the inspection of the bidders, the officer shall expose them to sale 
at public vendue to the highest bidder; he shall return the execution 
and have the money before the justice at the time of making such 
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return ready to be paid over to the persons respectively entitled 
thereto. ; 

Src. 6. No constable or other officer shall directly or indirectly pur- 
chase any goods or chattels at any sale made by him, upon execution, 
but every such sale shall be absolutely void. 


Sec 7. Ifthe goods and chattels so levied on are not sufficient to sat- 
isfy such execution, the constable shall, upon the demand of the plain- 
tiff, summon in writing, as garnishees, such debtors of the defendant in 
execution, as may be named to him by the plaintiff, or his agent, to ap- 
pear before the justice on the return day_of the execution, to answer 
such interrogatories as may be exhibited against them touching their 
mdebtedness to such defendant, and the like proceedings shall be had 
therein, before the justice, to final judgment and execution as in suits 
instituted by attachment in a justice’s court 

Sec. 8. Justices of the peace are hereby authorised to issue execu- 
tion against the plaintiff in any action for costs after one has been first 
issued and returned “no property found,” against the defendant. 

Sec. 9 Any person having obtained a judgment before a justice of 
the peace, upon filing an affidavit, setting forth that the deponent verily 
believes that the defendant has not in his possession within the knowl- 
édge of such affiant, any visible property or effects sufficient to satisfy 
said judgment and costs, and that the affiant believes that the defendant 
in the judgment has property, debts, rights, or credits, (as the case may 
be, stating the particulars of the case,) in the hands of (naming him) 
an execution upon any such judgment may issue, containing a garnishee 
clause, which shall be served upon any such garnishee requiring him to 
appear at the return of such execution, and answer interrogatories 
touching his indebtedness to the said defendant in execution, at or Bub- 
sequent to the time of the service of such garnishee summons upon 
him. 

Sec. 10, That if any such garnishee shall be found to be indebted to 
the defendant in any such execution, a judgment shall be rendered 
against such garnishee for the amount for which he admits himself in- 
debted in his said answers, or so much thereof as will satisfy any such 
execution, with costs of suit and of the garnishee process; and any such 
judgment against the garnishee, shall bind all such property, effects, 
righis and credits in the hands of such garnishee, and the payment of 
the amount of the judgment and costs as aforesaid, shall operate as a 
conclusive bar to the rights of any such defendant in execution, to 
recover the amount paid under this process against any such garni- 
shee. 

Sec. 11, If a constable levy an execution or writ of attachment on 
any goods or chattels, and any person other than the defendant in exe- 
cution or writ of attachment claim such property, the constable shall 
give notice forthwith to some justice of the peace of the same county, in 
which notice he shall set forth the name of the plaintiff and defendant 
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in execution, and the name of the person claiming, and also a schedule 
of the property claimed. 

Sec. 12. On filing said notice, said justice shall docket the cause for 
trial, making the claimant the plaintiff, and the execution plaintiff the 
defendant, and fix a day for trial within five days thereafter, of which 
the claimant, execution plaintiff, their agents or attorneys, (if ın the 
county,) and the officer holding such execution or writ of attachment, 
shall have three days notice, unless the same be waived and a speedier 
trial agreed to by said parties, and further proceedings on such execu- 
tion or writ of attachment shall be thereupon suspended until such claim 
be abated, dismissed, or a final decision had thereon 

Sec, 18. Such justice shall hear ANT try such cause, unless either 
party should require a jury, in which case a jury should be summoned as 
in other cases before a justice, and upon their verdict judgment shall be 
rendered as in other cases, so far as applicable. 

Sec, 14. If the judgment be for the claimant, the goods and chattels 
elaimed shall be delivered to him and the execution plamtiff shall pay 
the costs, iť ıt be against the claimant the costs shall be paid by such 
claimant, and the Judgment shall justify the officer in selling such goods 
and chattels 

Sec, 15. Nothing 1n this act contained shall be construed to prevent 
the claimant ot property, levied on by execution or attachment, from 
resorting to any other legal remedy he may choose to pursue. 

Sec 16 The constable of the county shali receive all money that 
may be tendered to him in payment of any judgment obtained before 
any justice of the, peace of such county, and shall give the person pay- 
ing the same a receipt therefor, in which shall be specified on what 
account the same was paid. And the payment shall be valid against 
the judgment, and upon the production of the receipt to the justice 
shall be credited thereto. The person entitled to the money paid shall 


have the like remedies against the constable and his securities for the n 


recovery thereof, 'as 1f such money was collected by the constable in 
execution. 

Src. 17 In the following cases the Justice shall, upon the demand of 
the party injured, or his agent, issue a summons against any constable 
to whom any execution has been delivered, or who has received any 
money upon any judgment of such justice, whether with or without 
execution. - = 

First If the constable fail to make return of the execution according 
to the command thereof. 

Seconp If he make a false return 

Tamb If he fail to have any money, by him collected on execution, 
before the justice, on the return day thereof, ready to be paid over to the 
persons entitled thereto, or the receipts of such persons therefor. 

Fotrta If he fail to pay over, upon demand, to the person entitled 
thereto, or his agent, any money by him received in payment of any 
Judgment. 
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Sec, 18 Such summons shall require the constable, at the time 
therein mentioned, to appeai before the justice and show cause why 
execution shold not issue against him for the amount due upon the 
execution, or for the amount recerved by him upon the judgment, 
according to the nature of the ease. 

Sec. 19. If the constable fail to appear, or appearing, fail to show 
good cause to the contrary, the justice shall render judgment against 
him for the amount due by the execution, or for the amount received by 
him without execution, according to the nature of the case, together 
with interest thereon at the rate of one hundred per centum per annum, 
from the time such execution ought to have been returned, or from the 
time such money ought to have been had before the justice, ready to be 
paid over to the person entitled thereto, or from the time the money 
received on a judgment without execution was demanded by the party 
entitled thereto or his agent. Upon such judgment there shali be no stay 
of execution, but an appeal may be had as in other cases and ‘with like 
effect. 

Sec. 20. The party injured may proceed in the manner above di- 
rected, or may institute a suit against the constable and his securities 
on his official bond, and in such suit the plaintiff shall be entitled to 
like recovery as upon a summons against the constable, and suits on 
such bond may be brought before a justice of the peace, when the 
amount claimed does not. exceed the jurisdiction of a justice of the 
peace. 


ARTICLE VIII. 


OF APPEALS AND PROCEEDINGS THEREON IN THE DIS- 
TRICT COURT. 


Sec. 1. Any person aggrieved by any judgment or decision of a jus- 
tice of the peace, may, in person, or by his agent, make his appeal there- 
from to the district court of the same county, where the judgment was 
rendered or the decision made. 

Sec. 2. No appeal shali be allowed in any case unless the following 
requisites be complied with:— 

First, The appeal must be made within twenty days after the deci- 
sion is made, or the judgment is rendered. 

Second. The applicant, or some person for him, together with one or 
more securities to be approved by the justice, must within the time pre- 
scribed in the first clause of this section, enter into a recognizance be- 
fore the justice to the adverse party in a sum sufficient to secure such 
judgment and the costs of the appeal, conditioned that the applicant will 
prosecute his appeal with due diligence to a decision, and that if on such 
appeal the judgment of thé justice be affirmed, or if on trial anew in the 
district court, judgment be given against him, he will pay such judg- 
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ment, and if his appeal be dismissed, he shall pay the judgment of the 
Justice together with the costs of the appeal. 

Sec. 3 Such recognizance must be signed by the parties entering 
into the same, and be attested by the justice, and may be in form fol- 
lowing :— 


“We, the undersigned, and acknowledge ourselves 
indebted to ın the sum of dollars, to be void upon this 
condition: Whereas has appealed from the judgment of 
a justice of the peace, in an action between plaintiff, and 
defendant; now, if on such appeal, the judgment of the justice be af- 
firmed or if on the trial anew in the strict court, judgment be given 
against the appellant, and he shall satisfy such judgment, or if the ap- 
peal be dismissed, and he shall pay the judgment of the justice, to- 


gether with the costs of appeal, the recognizance shall be void 
C. D 
E F, 


Attest, G. H., Justice 


Sec. 4. Upon an appeal bemg made, according to the foregoing pro- 
visions, the justice shall allow the same, and make an entry of such al- 
Jowance m his docket, and all further proceedings on the judgment be- 
fore the justice shall be suspended, by the allowance of the appeal, 
and if, in the meantime, execution shall have been issued, the justice 
shall give to the appellant a certificate that such appeal has been al- 
lowed 

Sec..5. On such certificates being presented to the constable, holding 
the execution, he shall forthwith release the property of the defendant 
that may have been taken in execution 

Sec. 6. The justice of the peace shall? after an appeal has been al- 
lowed, file with the clerk of the district court of the proper county, a 
transcript of all the entries made in his docket relating to the case, ta- 
gether with all the process and other papers relating to the suit, filed 


with the said justice, five days before the first day of the term of the _ 


said district court next after said appeal was allowed 

Sec 7 Upon the return of the justice being filed in the clerk’s office, 
the court shall be possessed of the cause, and shall proceed to hear, try 
and determine, the same anew, without regarding any error, defect, or 
other imperfection in the proceedings of the justice. 

Sec 8. Upon an appeal being made, and allowed, the district court 
may by rule and attachment, compel a return by the justice of his 
proceedings ın the suit, and of the papers required to be by him re- 
turned d 

Sec. 9. TË a justice fail to allow an appeal in a cause where the 
same ought to have been allowed, the district court on such fact satis- 
factorily appearing, may by rule and attachment compel the justice to 
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allow the same, and to return his proceedings in the suit, together ie 
all papers required to be returned by him 

Sec. 10. Whenever the court is satisfied that the return of the sce 
is substantially erroneous, or defective, the court may by rule and at- 
tachment compel him to amend the same. 


Sec. 11. No appeal allowed by a justice shall be dismissed on ac- 
count that there is no recognizance, or that the recognizance given is 
defective, 1f the appellant will, before the motion to dismiss is deter- 
mined, enter before the district court into such recognizance as he ought 
to have entered into before the allowance of the appeal, and pay all costs 
that shall be incurred by reason of such defect or omission. 


Sec. 12. All appeals allowed ten days before the first day of the ‘eee 
of the district court next after the appeal allowed, shall be determined 
at such term unless continued for cause. 

Sec. 13. If the appeal be not allowed on the same day on which judg- 
ment is rendered, the appellant shall give the appellee at least ten 
days notice in writing, before the sitting of the court at which the 
cause is to be determined, stating the fact that an appeal has been 
taken from the judgment therein specified. The notice may be served 
in Hke manner as an original writ of summons, and when the ap- 
pellee does not reside in the county and has no agent in the suit 
therein, the service may be by leaving a copy of such notice with the 
justice. 

Sec. 14. If the appellant fails to give notice of his appeal in a cause 
where such notice is required, the cause shall, on the application of the 
appellee, be continued as a matter of course until the succeeding term, 
at the costs of the appellant, but no appeal shall be dismissed for want 
of such notice. 

Sec. 15 The same cause of action and no other that was tried be- 
fore the justice, shall be tried in the district court upon the appeal, and 
no set off shall be pleaded in the district court that was not pleaded be- 
fore the justice if the summons was served on the person of the de- 
fendant. 

Sec. 16 In all cases of appeals from a justice’s court, if the judg- 
ment of the justice be affirmed, or if on a trial anew in the district 
court the judgment be against the appellant, such judgment shall be 
rendered against hinr and his securities in the recognizance of the 


. appeal 


Sec, 17. If, upon execution being issued upon such judgment, the 
principal shall not pay such execution, and the officer cannot find suffi- 
cient property of such principal to satisfy the same, such execution shall 
be enforced against the securities, and the officer shall specify in his 
return by whom the money was paid, and the time thereof 

Sec. 38. After the return of an execution satisfied, in whole or in part 
out of the property of the security, such security shall be entitled to a 
Judgment, upon motion, against the principal for the amount so paid by 
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him, together with interest at twelve per cent per annum from the time 
of payment; such motion must be made within one year after the re- 
turn day of the execution, and the return of the officer shall be evidence, 
upon hearing such motion, of the facts therein stated. 


ARTICLE IX. 
CERTIORARI. 


Sec. 1, If any person shall conceive himself injured by error in any 
process, proceedings, Judgment, or order, given by any justice of the 
peace within this territory, it shall be Tàwful for such persons, so ag- 
giieved, to remove such judgment to the district court, for the same 
county, at any time within twenty days from the rendition of such 
judgment. 

Sec. 2. The party applying for such certiorari, his agent, or attor- 
ney, shall file ın the office of the clerk of the district court, for the proper 
county, an affidavit stating that in his belief there is error In such 
judgment, (setting forth the ground of error alledged,) and that the ap- 
plication is made in good faith, and not for the purpose of delay, and 
further shall make and execute, to the opposite party, a bond, with one 
or more sufficient securities, ta be approved by such clerk, in double the 
amount of the judgment and costs rendered before the justice, condi- 
tioned that he will prosecute the writ of certiorari to final judgment, and- 
abide the order the court may make therein, and it shall be the duty of 
the said clerk, thereupon, to issue a writ of certiorari, commanding the 
justice, rendering such judgment, to make return as to all the facts con- 
tained in such affidavit. 2 

Sec. 3. On the service of a writ of certiorari to reverse a judgment as 
aforesaid, it shalt be the duty of the party serving the same, to deliver 
at the aame time, to the justice, a copy of the affidavit on which the cer- 
tiorart was procured, and the justice shall make a special return as to 
all the facts contained in such affidavit, and annex a copy thereof to the 
writ, and shall file the same with the clerk of the district court within 
five days after the service of the writ 

Src. 4 The district court shall have power to compel such justice to 
. make or amend such return by rule, attachment, or mandamus, as the 
cage may require. - 

Sec. §. The district court shall, after hearing the case, give judg- 
ment as the right of the matter may appear, without regarding techni- 
cal omissions, imperfections or defects, in the proceedings before the 
justice, which did not affect the merits, and may affirm or reverse the 
judgment in whole or ‘in pait, and may issue execution as upon other 
judgments rendered before said court. 

Sec. 6. Ifa judgment iendered before a justice be collected and aft- 
erwards be reversed by the court above, the court-shall award restitu- 
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tution of the amounts so collected, with interest from the time of collec- 
tion. 


ARTICLE X, 


REGULATING THE ACTION OF REPLEVIN. 

Sec. 1 Whenever any goods or chattels are wrongfully taken or 
wrongfully detained, (the value of which shali not exceed fifty dollars) 
an action of repleyin may be brought by the person having a right to the 
immediate possession for the recovery thereof, and for the retovery of 
the damages sustained by reason of the unjust caption or detention, ex- 
cept as hereinafter specified, 

Sec, 2. No cross replevin, or replevin for property im the pos- 
session of an officer by virtue of any writ of replevin, shall be 
brought. 

Sec 3. Na writ of replevin shall be issued unless the plaintiff file 
with the Justice the affidavit of himself or of some credible person, stat- 
ing that the plaintiff 1s lawfully entitled to the property mentioned 
therein, that the same was wrongfully detained by the defendant, and 
that the plaintff’s right of action has accrued within one year, 

Sec. 4. The writ of replevin shall command the officer to whom it is 
directed to cause (if the plaintiff give the security required by law) the 
goods and chattels mentioned in the affidavit to be delivered to the plain- 
tiff without delay, and to summon the defendant to appear before the 
justice on the return day of the writ and answer the plaintiff in. the 
premises. 

Sec. 5. No writ of replevin shall be executed until the plaintiff enter 
into a bond to the officer to whom the writ is directed, with sufficient se- 
curity in double the value of the property, to be ascertained by the offi- 
cer, conditioned that he will prosecute the suit with effect, and without 
delay make return of the property 1f return thereof be adjudged, and 
keep harmiess the officer touching the replevying the property. 

Sec. 6. Upon the receipt of the writ and the bond required by this 
article, the officer shall, without delay, execute the writ by causing the 
property mentioned in the affidavit to be delivered to the plaintiff, and 
by summoning the defendant according to the tenor of the writ. 

Sec. 7. The defendant may plead that he ıs not guilty of the charge 
alledged against him, and this plea shall put in issue not only the right 
of the plaintiff to the possession of the property mentioned in the decla- 
ration, but also the wrongful taking and detention thereof. 

Sec. 8 If a plaintiff in replevin fail to prosecute his suit with ef- 
fect and without delay, the justice or jury shall assess the value of the 
property taken, and the damages for the use of the same, from the time 
of suing the same until return thereof shall be made as in other like 
eases. . 
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Sec, 9, In such case the judgment shall be against the plaintiff and 
his sureties, that he return the property taken, or pay the value so 
assessed, and also pay double the damages assessed, for the detention of 
property. 7 

Seo. 10. If an officer is injured by reason of taking any property, by 
virtue of a writ of replevin, by the direction of the plaintiff, he may 
maintain an action therefor upon the bond by him taken 

Sec. 11. If the plaintiff violate the condition of this bond, the defen- 
dant may sue thereon in the name of the officer, for the use of said 
defendant. 

Sec, 12. If the officer fail to take a bond of the plaintiff, and return 
the same as 1s required by this article;-or<if the bond taken be adjudged 
insufficient by the justice on the return of the writ, and the plaintiff fail 
to perfect it, if required, the officer shall be liable to the party injured 
for all damages by him sustained, to be recovered by action of debt on 
the officer’s official bond, or by an action on the case. 


ARTICLE XI. 
OF ATTACHMENTS 


Sec. 1. Creditors, whose demands amount to not more than fifty dol- 
Jars and not less than five dollars, may sue their debtors, by attachment, 
before a justice of the peage, in the following cases: 

First Where the debtor is not a resident of nor residing within 
the county. 

Secénp. Where the debtor has absconded or concealed himself, or 
so absented himself from his usual place of abode, that the ordinary 
process of law cannot be served upon him, 

* Tub. Where the debtor is about to remove his property out of the 
county so as to hinder and delay his creditors 

FourrH. Where theré is good Yeason to believe that the debtor is 
about fraudulently to remove, convey, or dispose of his property or ef- 
fects, so as to hinder or delay his creditors 

Sec. 2. Any such creditor wishing to sue his debtor, by attachment, 
may apply to any justice of the peace who would have jurisdiction of 
the debt, if the suit was brought in the common form, and if the cause 
of action be a bond or note, shall file the same with the Justice, and if 
it be any other kind of contract, shall file with the justice a plain, in- 
telligibie account or statement thereof, together with the affidavit of 
himself, or some other creditable person, stating that the defendant is 
justly indebted to him, after allowing all just off sets and cedits, in a 
sum above five dollars, showing the amount in the affidavit, and also 
stating the belief of the affiant of the existence of one or more of the 
facts which, under the first section of this article, would entitle the 
plaintiff to sue by attachment, and thereupon the justice shall issue a 
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writ of attachment against the property and effects of the defendant: 
Provided, That such creditor, or some one in his behalf, shall execute to 
the debtor and deliver to the justice a bond, with sufficient security, to 
be approved by such justice, in writing, upon the bond, in the penalty 
of one hundred dollars, conditioned to pay to the debtor all damages and 
costs which he may sustain by reason of the issuing of such attachment, 
if the creditor fail to recover judgment thereon, and if such judgment be 
recovered, that such creditor will pay the debtor all the moneys which 
shall be recovered by him from any property levied upon and sold 
under such attachment, over and above the amount of such judgment, 
and interests and costs thereon 

Sec. 3. Writs of attachment shall be issued and returned in like 
time and manner as ordinary writs of summons, and when the defendant 
is summoned to answer, the like proceedings shall be had between him 
and the plaintiff as on ordinary actions on contracts, and a general judg- 
ment may be rendered for or against the defendant. 


Sec. 4. The manner of serving writs of attachment shall be as fol- 
lows: 

Fmstr. The writ shall be served upon the defendant as an ordinary 
summons 

Secoxp. Garnishees shall be summoned by the constable declaring 
to them that he does summons them to appear before the justice at the 
retyrn day of the writ, to answer the interrogatories which may be put 
to them by the justice, and by reading the writ of attachment to them if 
required. 

Turmp When goods and chattels, money, or evidences of debt arè 
to be attached, the constable shall seize the same and keep them in his 
custody if accessible, and if not accessible he shall declare to the per- 
son in possession thereof, that he attaches the same in his hands, and 
summon such person as garnishee, 

Fotrri. When the credits are to be attached, the constable shail 
declare to the debtor of the defendant that he attaches in his hands all 
debts due from him to the defendant, or that shall become due before 
the rendition of judgment, or so much thereof as may be sufficient to 
satisfy the debt sued for, with interest and costs, and summon the debtor 
as garnishee, 

Sec 5. When property of the defendant, found in the hands or pos- 
session of any other person than the defendant, shal! be attached, such 
person may retain the possession thereof by giving bond and security to 
the satisfaction of the officer executing the writ, to the constable, his 
successors or assignees, in double the value of the property so attached, 
conditioned that the same shall be forthcoming when and where the 
justice shall direct, and shall abide the judgment of the justice. 

Src. 6 When property of the defendant shall be actually seized on 
attachment, the defendant or any person for him, may obtain possession 
thereof without dissolving the attachment, by giving the officer a bond 
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with good and sufficient security in double the amount of property, con- 
ditioned that the property shall be forthcoming when and where the jus- 
tice shall direct, to abide the judgment which may be rendered ın the 
cause, g 

Sec. 7. When property shall be seized on attachment which is hkely 
to perish or depreciate ın value before the probable end of the suit, or 
the keeping of which would be attended with loss or expense, the jus- 
tice may order the same to be sold by the constable in the same manner 
and on the same notice as goods are required to be sold on an execution, 
and the proceeds of such sale shall remain in the hands of the constable 
subject to be disposed of as the property would have been if seized upon 
In specie ' 

Sec. 8. When the defendant cannot be summoned and his property 
or effects shall be attached, if he do not appear to the action at the 
return of the writ, the justice shall enter an order on his docket requir- 
ing the plaintiff to give notice to the defendant by three written or 
printed advertisements, set up at three of the most public places in the 
county, that a writ has been issued ‘against him, and his property at- 
tached to satisfy the demand of the plaintiff, and that unless he appear 
before the justice within thirty days, stating the time and place, judg- 
ment will be rendered against him, and his property sold to pay the 
debt. 

Sec. 9. Such notice shall be set up at least thirty days before judg- 
ment, and the setting up thereof may be proved either by the return of 
the constable upon a éopy of the notice, or by the affidavit of any per- 
son. who would be a competent witness in the case. 

Sec; 10. When the defendant shall be notified as aforesaid, and shall 
not appear and answer to the action, judgment by default may be en- 
tered, which may he proceeded on tq final judgment in like manner as in 
ordinary actions. 


Sec, 11. Such judgments shall bind only the property and effects 
attached, and no execution shall issue thereon agajnst any other prop- 
erty of the defendant, nor against his body, nor shall any action be 
brought thereon, . 

Sec, 12. Attachments may be dissolved on motion made in behalf 
of the defendant, and at any time before final judgment, in the follow- 
ing cases: 

First. When the defendant shall appear and plead to the action and 
give bond to the plaintiff with good and sufficient security, to be ap- 
proved the justice, in double the amount of the property, effects and 
credite attached, caqnditioned that such property, effects and credits 
shall be forthcoming, and abide the judgment which shall be rendered 
jn the cause. 

Seconp, When the defendant shall appear and plead fo the action, 
and give like bond and security an a sum sufficient to satisfy the debt, 
swarn to in behalf of the plaintiff, with interest and costs of suit, condi- 
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tioned that the defendant will pay to the plaintiff the amount which may 
be adjudged in favor of the plaintiff, interest and all costs of suit, within 
thirty days after judgment shall be rendered. 


Sec, 13. When any attachment shall be dissolved, all proceedings 
touching the property and effects attached, and the garnishees arrested 
or summoned shall be vacated, and the sult proceed as if it had been 
commenced by a Summons only, 

Sec. 14. The justice shall take the answer of the garnishee to such 
interrogatories as may be propounded to him by the said justice, or un- 
der his direction in writing, and file the same as a paper in the cause. 


Src, 15. No person shall be garnisheed for debts due to another, if 
such indebtedness be for daily labor, 

Sec. 16. If any garnishee being duly summoned fail to appeat at 
the proper time, or appearing, fail to make full and direct answers upon 
oath to the interrogatories, the plaintiff may take judgment against him 
by default, and may be proceeded on to final judgment in like cases be- 
tween plaintiff and defendant, or at the option of the plaintiff the justice 
shall attach the body of the garnishee until he shall make full and direct 
answers to the interrogatories, 

Sec 17. No. final judgment shall be rendered against the garnishee 
until final judgment be had against the defendant 

Sec 18. The plaintiff may deny the answer of the garnishee or any 
part thereof on the same day on which the answer is made, and the jus- 
tice shall reduce to writing the denial, showing what part is denied, and 
file it as a paper in the cause. 

Sec. 19. All issues between the plaintiff and garnishee shall be tried 
as ordinary issues between plaintiff and defendant, and costs may be 
adjudged for or against either party as in ordinary cases, and if, upon 
the trial of any such issue, property or effects shall be found in the 
hands of the garnishee, the justice or jury shall assess the value thereof, 
and the judgment shall be for the amount in money. 

Sec. 20. Any garnishee having property, money, or effects, of the 
defendant, may discharge himself by surrendering and paving the same, 
or so much thereof as shall be sufficient to cover the debt, interest and 
cost, to the constable; and taking his receipt therefor at any time before 
the final judgment against him. 

Sec. 21. When any plaintiff, at the time he applies for an attach- 
ment, shall, in addition to the affidavit required by the second section 
of this article, file the affidavit of himself, or of some credible person, 
stating that any particular person in the county, other than the defend- 
ant, has in hands any property, money, or effects of the defendant, or 
is indebted to the defendant, showing the kinds, quantity, and value of 
the property, or the amount of the debt, (being above five dollars,) and 
stating such circumstances as Shall satisfy the justice that the debt of 
the plaintiff will be endangered by reason that such person is about to 
remove or secrete the property, or, if a debtor of the defendant, that he 
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is about to abscond or leave the county, not to return, the justice shall 
issue his warrant commanding the constable to arrest him and bring 
such person forthwith before the justice. 

SEC. 22. Such arrest shall be an attachment of the property and 
effects, money and credits of the defendant, in his hands, or due from 
him, and shall be considered as a garnishee summoned to answer 

Src. 23. If ıt shall appear, either by the answer of the garnishee, or 
by the finding of the justice or a jury, that the garnishee has in his 
hands property or effects of the defendant, the justice shall require him 
to give bond and security, in favor of the plaintiff, in such sum as the 
justice shall direct, conditioned that the property or effects, so confessed, 
or found m his hands, and the debts so due from him, or the value there- 
of, shall abide the final judgment in the cause, and shall be produced and 
delivered when and where and to whom the justice shall appoint 

Sec. 24 In default of such bond the justice shall commit the gar- 
nishee to the common prison until discharged by due course of law, 
nevertheless the garnishee may be discharged by delivering and paying 
the property and money, according to the provisions of the twentieth 
section of this article 

Sec. 25 In cases where judgment is rendered against the defend- 
ant, upon publication of notice, without service of summons, or his 
appearance to the action, no execution shall be awarded either against 
the defendant or garnishee, or property attached, until the plaintiff, or 
some person for him, shall give bond and security in favor of the de- 
fendant, to be approved by the justice, in double the amount of the judg- 
ment, conditioned that if the defendant shall, within one year from the 
date of the bond, appear and disprove or avoid the debt or damages 
adjudged against him, or any part thereof, the plaintiff will pay and 
refund to the defendant all such money as shall have been received by, 
and not justly due to him, together with all such damages as shall be 
assessed. 

Sec, 26. The manner of disproving or avoiding the debt shall be by 
petition to the justice who gave the judgment, or his succesgor, or to the 
courts into which the records and papers may have been removed, stat- 
ing the grounds on which he resists the claim of the plaintiff, giving to 
the plaintiff ten days’ notice of the time and place the petition will be 
presented. 

Sec. 27. If the petition deny the original cause of action, and be 
supported by the oath of the petitioner, the plaintiff shall be required to 
proye his demand, and in default thereof it shall be adjudged to be dis- 
approved and avoided, and the plaintiff shall pay the costs of the peti- 
tion and of the original suit 

Sec 28. If the petition alledge a set off, or other collateral avoid- 
ance, the petitioner shall be required to prove the same, and in default 
thereof shall be adjudged to pay costs, and a general judgment may be 
rendered against him for any balance remaining unpaid on the original 
judgment, and the costs. 
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Sec 2% Executions may be awarded and issued on judgments in 
attachnient causes, according to the circumstances of the case, as fol- 
lows: 

First. Where there is a general judgment against the defendant, 
the execution shall be a common execution, which may be levied upon 
all the property of the defendant, (subject. to execution) whether at- 
tached in the case or not. 

Seconp. Where there is a judgment against the property, money, 
or effects. attached, the execution shall be an execution against such 
property, money, or effects only, and may be levied upon the same 
whether in the hands of the officer or secured by bond as provided for 
in this article. 

Tump. Where the judgment is against the garnishee, the execution 
shall be such as is used and allowed on general judgments in, common 
actions on contracts. 

Sec 30. When property is seized on attachment the justice may 
allow the officer, having charge thereof, such compensation for his 
trouble and expenses, in keeping and maintaining the same, as shall be 
reasonable and just. 


ARTICLE XI. 
FORCIBLE ENTRY AND DETAINER. 


Sec. 1. No person shall enter upon or into any lands, tenements, or 


- other possessions, and detain or hold the same but where entry is given 


by law, and then only in a peaceable manner, 

See. 2. If any person shall enter upon or into any Iands, tenements, 
or other possessions, and detain and hold the same with force or strong 
hand, or with weapons, or breaking open the doors and windows, or 
other parts of a house, whether any person be in it or not, or by threat- 
êning to kill, maim, 0) beat the party in possession, or by such words 
or actlons as to have a natural tendency to excite fear or apprehension 
ôf danger, or by putting out of doors or carrying away the goods of the 
party in possession, or by entering peacably and then turning out by 
force, or frightening by threats, or other circumstances of terror, the 
party to yield possession, in such cage every pergon sò offending shall 
þé deemed guilty of å forcible entry and detainer, within the meaning 
of this act. 

Src. 3. When any person shall wilfully and with force, hold over 
any lands, tenements or other possessions, after the determination of the 
time for which they were demised or let to him, or the person under 
whom he claims, or shall lawfully and peaceably obtain possession, but 
shall hold the same unlawfully and by force, and after demand made in 
writing for the delivery of possession thereof, by the person having the 
right to such possession, his agent or attorney, shall refuse or neglect 
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to quit such possession, such person shall be deemed guilty of an un- 
lawful detainer, 
Sec. 4. The three preceding sections of this act shall extend to and 


comprehend terms for years, and all estates, whether freehold or less” 


than freehold. 

Sec, 5. The aforesaid forcible entries and detainers, and forcible 
and unlawful detainers, are hereby made cognizable before any justice 
of the peace of the respective counties in which the offences may be 
committed 

Sec 6 When-a complaint to any justice of the peace shall be made 
in writing and signed by the party aggrieved, his agent or attorney, 
specifying the lands, tenements or other possessions, so forcibly entered 
and detained, or so unlawfully detained over, and by whom and when 
done, it shali be the duty of the justice of the peace, to issue his sum- 
mons under his hand, directed to the sheriff or any constable of the 
county, commanding him to summon the person against whom the com- 
piaint shall be made, to appear before such justice, at a day ın such 
summons to be named, 

Sec 7. The summons shall be endorsed on or annexed to the com- 
plaint, and shall be in the form or to the effect following. 


TERRITORY OF OREGON, 
County 


To the Sheriff or any Constable of said county, 

In the name of the United States of America, you are hereby com- 
manded to summon —, of the county of , to appear before 
the undersigned , Justice of the peace of the township or precinct 
within and for the county of » at in said county, on the 
day of , at the hour of of the clock, in the 
noon of said day, then and there to answer and defend against the com- 


plaint of , of forcible entry and detainer, (or of an unlawful de- 
tainer,) made by the said upon the land of the said , as by 
the complaint of the said , hereto antiexed will more fully appear; 


and have you then and there this summons, with you: return thereon. 
Given under my hand this day of A. D., 18—— 
| Justice of the Peace 


L 

Sec. 8 Such summons shall be served at least five days before the 
return day thereof, by reading the complaint and summons to the 
defendant therein named, or by delivering him a copy thereof, or by 
leaving such copy at his usual place of abode, with some white member 
of his family above the age of fifteen years, and explaining to such per- 
son the contents thereof i 

Sec. 9 The justice of the peace shall, at the same time, issue to 
the constable a venire, commanding him to summon six good and law- 
ful men, qualified to serve as jurors, to appear at the same time and 
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place appointed for the tmal of said complaint, to be a jury in the case. 


Sec. 10. The venire for a jury shall be in the form or to the effect 
following: 


TERRITORY OF OREGON, 
BS 
County. 


To the Sheriff or any Constable of said county—Greeting: 

Whereas complaint has been made to me, a justice of the peace for 
the township (or precinct) of in said county, of a certain forcible 
entry and detainer, (or unlawful detainer) made by , in and upon 
the lands of , in the county aforesaid. These are therefore in 
the name of the United States of America, to command you that you 
cause to come before me at —-~————— in the county aforesaid,.on the 
day of „at o'clock of said day, six good and lawful 
men of your courty, to serve as a jury to enquire into the forcible entry 
and detainer, (or unlawful detainer,) before described. Given under 
my hand, this day of A. D., 18——. 


Justice of the Peace. 


Sec. 11. If a sufficient number of jurors do not attend, or attending, 
are set aside by challenging pre-emptorily, or for cause, the Justice may 
order the sheriff or constable to complete the number, 

Sec, 12 The sheriff or constable shall return to the justice the sum- 
mons or venire, on or before the day assigned for the trial of the cause, 
and shall state on the summons how he had executed the same, and 
shall endorse on the venire, the list of jurors summoned by virtue of 
such venire. ~ 

Sec, 18. If the plaintiff does not appear by himself, his agent or 
attorney, on the day of trial, he shall be non-suited, and judgment 
entered against him for the costs. 

Sec. 14. If the defendant fail to appear on the day of trial, by him- 
self, or agent, or attorney, the justice may proceed exparte, or adjourn 
the cause at his discretion, except that he shall in no instance adjourn 
for a longer time than ten days, nor to any other place than that named 
in the summons for the hearing of the case, except by the consent of the 
plaintiff and defendant. 

Sec. 15. The justice of the peace shall have power to compel the 
attendance of witnesses as in other cases by attachment, and either 
party shall have process to bring in his witnesses. 

Sec. 16. Jurors when empanneled shall be sworn well and truly, 
to try the forcible entry and detainer, (or unlawful detainer,) as in the 
complaint of alleged, and a true verdict give according to law 
and evidence. 

Sec. 17. When the jury is sworn, the justice of the peace shall 
cause the complaint to be read to them, and then call on the plaintiff to 
support the same; but the plaintiff shall not be required to make fur- 
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ther proof of the forcible entry and detainer, (or unlawful detainer,) 
than that he was lawfully possessed of the premises, and that the 
defendant unlawfully entered into and detains the same, (or lawfully 
entering, unlawfully detains.) 


Sec.18 If the jury on the trial find the defendant guilty, the justice 
of the peace shall record the verdict, and give judgment thereon with 
costs, and also issue a writ of restitution directed to the sheriff or con- 
stable, to cause the plaintiff to be repossessed, to which shall be added a 
clause commanding the officer to levy the costs of the goods and chattels 
of the defendant. 

Sec. 19. The verdict of the jmy shall be in writing, and shall be in 
the form and to the effect following: ~“We the jury find the defendant 
guilty, (or if in favor of the defendant, then “not guilty,”) of said forci- 
ble entry and detainer, (or unlawful detainer,) in manner and form as 
the plaintiff hath in his complaint alleged;” or the jury may find the 
defendant guilty as to part, and not guilty as to the balance of the 
charge as laid in the plaintiff’s complaint. If so they shall state it 
specially in their verdict. 

Sec. 20, When the jury find a verdict of not guilty generally for the 
defendant, the verdict shall be so recorded, and the justice of the peace 
shall enter judgment against the plaintiff for costs, and issue execution 
therefor against the goods and chattels of the plaintiff. 


Sec. 21, It shall be the duty of the justice of the peace to enter on 
his minutes or docket the names of the jurors, their verdict and his 
judgment thereon, the admission of evidence objected to and the rejec- 
tion of evidence offered, the reason of such admission or rejection, and 
all the proceedings before him had touching the complaint. 

Sec. 22. In all cases under this act, the justice of the peace shall 
have power to grant a new trial if the same be applied for on the day 
the verdict is rendered, and good cause be shown on affidavit therefor, 
which shall be within ten days after granting the same, yet not more 
than one new trial shall be granted to either party. 

Sec 23. The estate or the merits of the title shall in no wise be 
inquired into on any complaint which shall be exhibited by virtue of 
this act. 

Sec 24. Three years peacable and uninterrupted possession of the 
premises immediately preceding the filing of a complaint, under the 
provisions of this set, may be pleaded by any defendant in bar of the 
plaintiffs demand of possession, 

Sec, 25. Eyery person who shall have a field or settlement on pub- 
lic lands, and who shall reside on or be in possession of the same, at 
the time of the forcible entry and subsequent detainer, or previous to 
the unlawful detainer, shall have the same remedy as is herein provided 
in such cases against any person who shall make such unlawful entry 
upon him. The recovery in such case shall extend to one half section 
of land, taking such field or settlement as a centre, but not to interfere 
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with any other settlement or improvement previously made upon the 
public lands. 

Sec, 26. When any forcible entry and detainer, or unlawful detainer 
shall be made upon, or of any Jand or other possession against the pro- 
visions of this act, the person having the lawful right of possession shall 
against the wrong-doer be considered as entitled to such quantity, extent 
and limits of land as by the patent, grant, concession, deed, survey, 
donation, settlement or pre-emption right, such person or those under 
whom he claims can by the Jaws of the United States or of this Terri- 
tory, have and lawfully claim in and to such premises, and where no 
legal survey has been made, if such possession be detained, the field or 
improvement of the person. entitled to the possession shall he in the mid- 
dle of the tract as near as may be, making the survey as near in a 
square as piacticable without interfering: with any established survey 
or line, or any conditional lmes agreed upon by the adjoining proprie- 
tors or possessors. 

Sec. 27. Any person having authority from the United States, or 
lawfully claiming under them shall have power to enter upon such 
lands. 

Sec. 28. Neither the judgment nor any thing in this act shall bar or 
prevent the party injured from bringing his action of trespass or eject- 
ment, or other action against the aggressor or party offending 

Src. 29. The writ of restitution shall be in the form or to the effect 
following: 


TERRITORY OF OREGON, m 
County. 


To the Sheriff or Constable of said county—Greeting: 

Whereas did make to the undersigned, a justice of the peace 
in and for said county, a complaint in writing against of said 
county, that he had been guilty of a forcible entry and detainer (or an 
unlawful detainer) of a certain tract of land (or other possessions) of 
the said , and whereas a jury was empanneled and sworn to 
enquire of said complaint and did return their verdict that the said 
was guilty thereof in manner and form as the said has 
complained against him; (or if the verdict is guilty as to part only, 
then as follows- Here insert a description of that part of the premises 
of which the defenuant is found guilty as in the verdict,) and whereas 
judgment was thereupon entered by said justice that the said 
should have restitution of the premises Yeu are therefore commanded, 
m the name of the United States of America, ta cause the said 
to be forthwith removed from the premises aforesaid, and that the said 
have peaceable restitution of the same; and also that you levy 
of the goods and chattels of found in your county, the sum of 
being the amount of costs on the trial aforesaid, together with 
dollars for this writ, and also your own feés, and make return of 
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this writ with your proceedings thereon within ten days next after the 
date hereof. Witness justice of the peace for the county of 
, this day of A. D. 18——. 


Sec. 30. In all suits.under this act either party shall have the right 
of appeal to the district court of the proper county, which appeal shall 
be prayed-for on the day of trial, In cases of appeal under this act, the 
trial in the district court shall be denovo on the merits. 


Sec. 31. Upon all trials of cases of forcible entry and detainer or. 


unlawful detainer on appeal from the justice of the peace, the district 
court shall carry its judgment into effect as if such district court had 
had original jurisdiction of the case, and shall issue executions for costs, 


writs of restitution and) re-restitution When it shall be required 


Sec. 3%. The justice) of the peace, when any appeal is prayed for 
under this act as a condition, precedent to the granting the same, shall 
require such party to enter into bond with sufficient security, to be ap- 
proved of by him, to the adverse party, conditioned that he will prose- 
cute his appeal without delay, and that he will pay all costs that shall be 
adjudged against him, and that he will in all things abide by and per- 
form the judgment of the district. court. : 

Sec. 33. All appeals: shaH be prayed for on the day of trial, and 
bond entered into within ten days after the trial had before the justice 
of the peace. 

Src 34. No appeal shali be allowed unless the appellant shall make 
affidavit that the appeal! is not for the purpose of vexatren or delay, but 
that justice may be done. 

Sec. 35. The justice shall, when any appeal is granted by him, 
make out and certify a full and complete capy of his docket and together 
with all the original papers in the case, cause them ta be filed in the 
office of the clerk of the district court on or before the first day of the 
next term of the district court for the proper county 

Sec. 36. On any writ of restitution issued by a justice of the peace, 
if the officer shall return that he cannot find goods and chattels of the 
party against whom the writ issued, to pay the costs, the complainant 
may file in the offite of, the clerk of the district court, a duly certified 
copy of the proceedings and judgment thereon, which shall be a lien on 
the lands of the defendant, as other judgments of courts of record, and 
such clerk shall tissue execution thereon, directed and to be levied as 
executions in courts of| record. 


ARTICLE XIII. 
PROCEEDINGS IN CASE OF BREACH OF THE PEACE 
Sec. 1. No assaults,| battery, or affray shall be indictable, but all 


such offences shall be prosecuted and punished in a summary manner, 
before justices of the peace, as hereinafter provided. 


E AN 2 Tni 


AAS he RRA 


CANO E V a 
s 


ahn yy 


a 
Sek Has 


oth. 


“nal 


4 


ire 


60 JUSTICES OF THE PEACE. 


Sec. 2. The foregoing section shall not extend to the trial or punish- 
ment of any case of riot or unlawful assembly, nor to any assault with 
an intent to mam, nor an assault with intent to commit a rape, nor an 
assault with intent to commit robbery, nor an assault with intent to kill, 
nor shall it embrace the offences of shooting at, or stabbing, but all such 
offences shall be punishable by indictment. 

Sec. 3. Whenever a complaint shall be made to a justice of the 
peace, on the oath or affirmation of any person competent to testify 
against the accused, that an assault, battery, affray, or other breach of 
the peace has been or is about to be committed, the justice shall forth- 
with issue his warrant for the arrest of the offender, which warrant 
shall be executed by the sheriff of the county, or any constable of the 
county, or by some competent person specially deputed by the justice 
for that purpose. + 


Sec. 4. If any justice of the peace shall have any knowledge that 
any of the offences, mentioned in the last section, are about to be com- 
mitted, he shall issue his warrant and proceed as directed in that sec- 
tion, and if any such offence is committed, threatened, or attempted, in 
his presence, he shall immediately arrest the offender, or cause it to be 
done, and for this purpose no warrant or process shall be necessary. 
But the justice may summon to his assistance, any sheriff, coroner, or 
constable, and all other persons then present, whose duty it shall be to 
aid the justice in preserving the peace, arresting and securing the offen- 
ders and all such as obstruct or prevent the justice, or any of his assist- 
ants, in the performance of their duty. 

Sec. 5. When any person shall be brought before a justice of the 
peace, under the provisions of this act, it shall be the duty of the justice 
to hear and determine, in a summary-mode, the complaint alleged 
against the defendant. . 

Sec. 6. Upon good cause shown the justice may postpone the trial 
of the cause to a day certain, in which case he shall require the defend- 
ant to enter into a recognizance with sufficient security, conditioned that 
he will appear before the justice at the time and place appointed, then 
and there to answer the complaint alleged against him, 

Sec. 7. If the defendant shall fail or refuse to enter into recogni- 
zance the justice shall commit him to the common jail of the county, 
there to remain until the day fixed for the trial of the complaint alleged 
against him. > 

Sec: 8. In case of the breach of any recognizance entered into as 
aforesaid, the same shall be certified and returned to the district court, 
to be proceeded in according to law, 

Sec. 9. If in the progress of any trial before a justice of the peace, 
under the provisions of this article, it shall appear that the accused 
ought to be put upon his trial for an offence not cognizable before a 
justice of the peace, the justice shall immediately stop all further pro- , 
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ceedings before him and proceed as ın other criminal cases exclusively 
cognizable before the district court 

Sec. 10. In all cases arising under this article it shall be the duty 
of the justice of the peace acting, to summon the injured party and ail 
others whose testimony may be deemed material as witnesses at the 
trial, and to enforce their attendance by attachment if necessary 

Sec. 11. All trials before a justice of the peace under this article 
shall be by a jury of six competent men, unless the parties agree to 
leave the decision to the justice, who if they find the defendant guilty 
shall assess the fine to be paid by him, which shall not be less than five 
dollars, noi more than fifty dollars, according to the nature of the 
offence. eee -~ 

Seo 12. When proceedings are commenced under the provyìsiens `of 
this article, on the information or complaint of the injured party, his 
name shall be entered by the justice in his docket as prosecutor, and if 
the defendant shall be discharged or acquitted, the prosecutor shall be 
adjudged to pay costs if the justice is satisfied that the prosecution is 
malicious. 

Sec, 13. In all cases of conviction under the provisions of this arti- 
cle, the justice shall enter judgment for the fine and costs against the 
defendant, and may commit him until the judgment is satisfied, or issue 
execution on the judgment to the use of the county 

Sree. 14. Any defendant who shall be committed or taken in execu- 
tion on such judgment, may at any time after ten days actual imprison- 
ment in jail be discharged, and in that case the county shall pay the 
costs of the prosecution and charge of imprisonment, and for the amount 
thereof shall be a privileged creditor of the defendant, entitled to be 
first satisfied out of his property and effects. 

Src 15. Enther the prosecutor or the defendant may appeal to the 
district court, if he shall, on the day of the rendition of the judgment, 
file an affidavit stating that he verily believes that injustice has been 
done by the verdict and judgment, and also enter into a recognizance 
with two sufficient securities; which recognizances shall be in the form 
and with the same condition required in appeals from a justice of the 
peace in civil cases. 

Sec. 16. All appeals taken ten days or more before any term of the 
district court of the county, shall be 1eturnable to that term, but if taken 
within ten days next before the commencement of a term shall be re- 
turnable to the second term 

Sec 17 When an appeal is taken ıt shall be the duty of the justice 
to cause all material witnesses to enter into recognizance in the sum of 
fifty dollars each, conditioned for their appearance to testify in the cause 
at the term to which the appeal is returnable, and shall on or before the 
first day of such term file in the office of the clerk of the district court 
a copy of the entries on his docket, with a copy of the process and affi- 
davit of appeal, and the original recognizances of the appellant and 
witnesses duly certified. 
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Sec 18 The clerk of the district court shall enter the cause on his 
docket, and if the appeal be regularly taken the cause shall be heard on 
the merits at the return term, unless good cause be shown for a continu- 
ance, and the tosts in both courts shall abide the event of a trial In the 
district court 

Sec. 19 If the appeal be not taken and perfected within ten days 
after rendering judgment by the justice the judgment shall be affirmed. 

Sec. 20. If the judgment of the justice shall be affirmed, or upon a 
trial in the district court the defendant shall be convicted and any fine 
assessed, Judgment shall be rendered for such fine and costs in both 
courts against the defendant and his securities. 

Sec. 21. If in an appeal taken by the prosecutor the judgment of the 
justice shall be affirmed, the prosecutor and his securities shall pay all 
costs of said appeal, and if the judgment of the justice should have im- 
posed the payment of the costs upon said prosecutor, and said judgment 
be affirmed, the judgment of the district court shall include the costs of 
both courts, and be against the prosecutor and his securities 


Sec. 22. If the judgment of the district court be not satisfied in 
thirty days after the rendition thereof, execution may issue against the 
party against whom judgment has been rendered and his securities, 
which shall be made out of the property of the said party if sufficient 
thereof be found, if not, then out of the property of said securities, 


Src. 23. In all cases not specially provided for by this article, the 
process and proceedings before the justice shall be governed by the laws 
regulating proceedings in justices courts in civil cases. 

Sec. 24. It shall be the duty of the justice before whom any convic- 
tion may be had under this article, if there be no appeal, to make out 
and certify and within fifteen days after the date of the judgment de- 
liver to the treasurer of the county a statement of the case, the amount 
of the fine, and the name of the constable charged with the collection 
thereof, and the county treasurer shall charge the constable with the 
amount of such fine, and unless the same be paid into the county treas- 
urer within sixty days after the date of the judgment, the sald justice 
shall render judgment against such officer for the amount due, and 
twenty per centum thereon, making however, proper deductions for 
insolvencies, on which judgment execution shail be issued as other 
executions are, and the proceeds paid into the county treasury. 


Sec 25. Any justice of the peace, sheriff, coroner, constable, or 
other officer who shall wilfully neglect or refuse to perform any duty 
enjoined on him by this article, shail be deemed guilty of a misdemeanor 
in office, and shall moreover pay the sum of fifty dollars And any per- 
son who shall, when summoned to aid in arresting or securing an offen- 
der, refuse to give such assistance shall pay five dollars. 

Sec. 26 Fines and penalties incurred under the provisions of this 
article, in cases not otherwise provided, may be recovered before any 
justice by action of debt. 
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Sec. 27 When a tial under the provisions of this article shall be 
continued by the justice, it shall not be necessary for the justice to sum- 
mon any witness who may be present at the continuance, but such jus- 
tice shall verbally notify such witnesses as either party may require to 
attend betore him to testify m the cause on the day set for trial, which 
verbal notice shall be as valid as a summons. 


ARTICLE XIV. i 


\ 


PROCEEDINGS TO PREVENT THE“COMMISSION OF OFFENCES, 


Sec 1. Whenever by affidavit it shall be rendered probable to any 
justice of the peace of the proper county, that any person has threatened 
to commit any considerable offence against the person or property of 
another, such justice shall issue his warrant to bring such accused per- 
son forthwith before him. 


Sec. 2. Witnesses may be subpmnaed and examined as in other 
cases, The examination of the accused may also be taken, but not 
under oath. 

Sec. 3 If the justice becomes satisfied by such investigation that 
there is sufficient reason to apprehend the commission of the offence 
stated In the complaint, he shall require him to enter into a recognizance 
with suficient surety, conditioned according to the form appended to 
this act. 


Sec, 4 When any person 1s committed to Jail for not entering into 
recognizance as required by any law of this Territory, the amount of 
bail required shall be specified in the mitimus, Any justice of the 
peace may discharge the prisoner upon his giving the bail required. 

Sec 5. The sheriff in all such cases, upon the application of the 
prisoner for that purpose, shall take him before some justice of the peace 
of the county that he may enter into the required recognizance. 

Sec. 6. A transcript of the proceedings of any justice of the peace, 
as provided for in this and the succeeding article, together with the 
recognizance, (if one be taken), shall by such justice be filed in the 
office of the clerk of the district court of the proper county, on or before 
the first day of the ensuing term of said court; for a failure to do so he 
shall be liable to indictment and may be fined in any sum not exceeding 
two hundred and fifty dollars. 

Sra. 7. The district court at the term to which the proceedings of 
the justice of the peace shall be returned as above required, shall pro- 
ceed to investigate the matter by hearing testimony, and may release the 
prisoner, discharge the recognizance, or require a new one for a time 
not exceeding one year 
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ARTICLE XY. 


PRELIMINARY PROCEEDINGS WHEN OFFENCES HAVE BEEN 
COMMITTED. 


Sec. 1. That whenever by affidavit 1t shall be rendered probable to 
a justice of the peace, that an indictable offence has been committed 
within any county in this Territory, he shall by his warrant cause said 
person to be arrested, and it shall be the duty of the officer arresting 
such person to take him before said justice of the peace who issued the 
warrant, or before the next nearest justice of the peace, if the justice of 
the peace who issued the warrant shall be absent, r from any other 
cause shall be unable to attend. : 

Sec. 2. If the arrest of the person charged with a criminal offence 
shall be made out of the county where it is charged to have been com- 
mitted, it shall be the duty of the officer making the same to take the 
prisoner to some justice of the peace most convenient for the attendance 
of the witnesses in favor of the prosecution, and the justice of the peace 
if he shall commit the prisoner to jail shall direct the warrant of com- 
mitment to the jail of the county where the offence is charged to have 
been committed, if there be a jail in said county, and if there be none 
in said county, then in the next nearest county jail. 

Sec. 3. It shall be the duty of the justice to take the recognizance 
of all the witnesses in behalf of the prosecution, and he may in all cases 
of felony, in his discretion, require the witnesses for the prosecution. to 
give security for their appearance at the next term of the district court 
for the proper county. 

Sec. 4. When the affidavit shall state that property has been stolen 
or embezzled, and that affiant suspects such property is concealed in 
any particular house or place, the justice, if he think there is sufficient 
ground for such suspicion, shall issne his warrant to search for such 
property; but such warrant shall not authorize the officer to make the 
search in the night time, unless positive proof has been given to the 
justice that the property is concealed in such house or place. 

Sec. 5 Tf the property be found the officer shall bring the person 
having it in possession forthwith before the justice who issued the war- 
rant. 

Sec. 6. Upon satısfactory proof of ownership the justice shall direct 
any stolen property to be given up to the claimant thereof. 

Sec. 7. That when an affidavit is filed with a justice of the peace 
stating that the affiant suspects and believes that counterfeit money, 
whether bank notes or coin, is concealed in any particular house or 
place, or about the person of any one, and stating also that such affiant 
pelieves that such person knows it to be counterfeit, the justice, if he 
thinks there is sufficient. ground for such suspicion, shall issue his war- 
rant to seaich for such property. ii 
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Sec. 8, That if such counterfeit money be found, then the same 
proceedings shall be had as are provided for in this article for the 
arrest, examination, and entering into recognizance of prisoners in 
other cases 

Sec. 9. The prisoner shall be allowed to make his own statement, 
but not under oath; after which the witnesses on both sides shall be 
sworn and examined, 

Seo. 10. The magistrate may direct any portion of his statement or 
testimony to be reduced to writing and signed by the person making the 
same, which shall be returned with the other proceedings, as ameaga in 
the previous article. iy ate! 

Sec. 11. The magistrate may direct any of the Jaa to be 
removed from court during the examination of the prisoner, or`of any 
other witness 

Sec. 12. If there appears sufficient grounds of suspicion of the pris- 
oner’s guilt, the magistrate shall (in bailable cases) require him to enter 


into recognizance with sufficient surety, conditioned as prescribed ın the” ~ 


form appended to this act. 

Sec. 13. Any of the witnesses may be bound, by recognizance, to 
appear and testify in the proper court, and in case of homicide they 
may be required to find sureties in such recognizance 

Sec. 14 If the witness be an infant or a married woman, some other 
person shall enter into the recognizance for their appearance as afore- 
said, 

Sec. 15. If the offence be not bailable by a justice of the peace and 
there are probable grounds to suspect guilt, the prisoner shall at once 
be coramitted But he may be afterwards bailed by a judge of the dis- 
trict court. 


ARTICLE XVI. 
FORMS TO BE USED IN CIVIL CASES. 


Sec. 1. The following, or other equivalent forms, shall be deemed 
sufficiently technical and correct in all cases to which they apply 
No. 1 —SUMMONS. 


TERRITORY OF OREGON S 
County. 4 


To any Constable in said county—Greeting: 
In the name of the United States of America, you are hereby com- 


manded to summon —————- to be and appear before me —————_,, a yus- 
tice of the peace, of the township (or precinct as the case may be) of 
, in said county, at my office therein, on the ——— day of ; 


18—, at — o'clock A. M (or P. M.) of said day, to answer unto 
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and of this summons make legal service and due return. Given under 
my hand, this day of —————— A. D, 18 . 


Justice of the Peace. 


Form of endorsement upon summons:—The plaintiff demands the 
sum of $———-, Costs $-—-—. 


No. 2—A WRIT oF REPLEVIN. 


TERRTEORY OF OREGON, ae = 
County. i 


To any Constable in said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to cause to be delivered, without delay, to ————————_ plaintiff 
herein, (if he gives the security required by law), the following goods 
and chattels, to wit, (here describe the articles of property, particularly, 
as in the affidavit) and summon defendant to be and appear be- 
fore me, a justice of the peace, of the township (or precinct, as the case 
may be} of , in said county, at my office therein, on the day 
of A. D. 18—, at — o’clock A. M. (or P. M.) of said day, to 
answer unto the said plaintiff, in a plea of replevin; and of this writ 
make due service and return. Given under my hand this -— day 
of ———— A. D. 18——. 


Justice of the Peace, 


No. 3—A WARRANT. 


TERRITORY oF OREGON, 
County. 


To any Constable in said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to take and him (her or them) forthwith bring before 
me, a justice of the peace of the township (or precinct) of —————., in 
said county, at my office therein, to answer unto plaintiff. And 
you are also commanded to give due notice thereof to the said plaintiff; 
and of this writ make due service and return. Given under my hand 
this day of —————- 18. 


SS. 


Justice of the Peace. 


No, 4—A Svupemena, 


TERRITORY OF OREGON, Š 
County. d 
Tê 3 
In the name of the United States of America, you are hereby required 
to appear before mé, a justice of the peace of the township (or pre- 


i 
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cinct) of , 10 said county, at my office therein, on the day 
of ———— 18, at — o'clock A M. (or P. M.) of said day, to testify in 
a suit, wherein —-————— Is plaintiff, and ————— is defendant, on the 


part of the (plaintlif or defendant, as the case may be) 
Given under my hand this day of ————— 18——. 


= Justice of the Peace 


No. 5.—A VENIRE FOR A JURY, 


a 


TERRITORY OF OREGON, A 
County. 


r> 


To any Constable in said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to summon to appear before me, a justice ‘of the peace of the 
township (or precinct) of , in said county, at my office therein, 
on the day of , 18—, at — o’clock A, M. (or P M.) six 
good and lawful men, then and there to be sworn as a jury, to try an 
issue pending before me, between Plaintiff, and defend- 
ant; and of this writ make due ieturn. Given under my hand, this 
dav of ————— 18——. 


Justice of the Peace, 


baad 


No, 6.—A WRIT oF ATTACHMENT. 
| 


TERRITORY OF OREGON, Sa 
County 


2 


To any Constable in said county—Greeting: 

In the name of the United States of America, you are hereby com- 
manded to attach so much of the goods, chattels, moneys, effects and 
credits of C D——— (except such as the law exempts) as shall be 
sufficient to satisfy the sum of , (the sum sworn to) with interest 
and costg of suit, in See possession the same may be found in 
your county, and so provide that the goods and chattels so attached, may 
be subject to further proceeding thereon as the law requires, and also to 
summon the said C———- D— if to be found, to appear before me, 
a justice of the peace of the township (or precinct) of ———— in said 
county, at my office therein, on the day of ————, 18—,, at — 
o'clock A. M, (or P. M.) of said day, to answer unto A: B 
plaintiff, and also that you summon all such persons as garnishees, as 
may be directed by the said plaintiff, to appear before me at the time 
and place aforesaid, to answer such interrogatories as may be pro- 
pounded to them. And of this writ make legal service and due return, 

Given under my hand, this day of —————,, 18—_.. 
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No. 7—Or Oatu JURY. 


You and each of you do solemnly swear, that you will well and truly 
try the cause submitted to you by plaintiff, and defendant, 
and a true verdict give according to the evidence given you in court, so 
help you God 


No 8—OarTH oF A WITNESS, 


You solemnly swear that the evidence you will give in the cause 
now pending between plaintiff, and defendant, shall be 
the truth, the whole truth, and nothing but the truth, so help you God, 


a 


No. 9.—AFFIRMATION OF A WITNESS. 


You do solemnly, truly and sincerely affirm, that the evidence you 
will give in the cause now in hearing, shall be the truth, the whole 
truth and nothing but the truth, and this you do under the pains and 
penalties of perjury, 


No. 10—Oatiz or Vome Dire 


You do solemnly swear that you will make true answers to such 
questions as may be put to you, touching your interest in the suit now 
pending, between plaintiff, and defendant, so help you 
God. 


No, 11—Fors or JUDGMENTS. 


A B. PLAINTIFF, 
vB. In, Debt. 
C D. DEFENDANT, 


(After noting the previous proceedings with the constable’s return 
and time of frial, say): 
This day came the parties, (by themselves, their agents or attorneys, 


-as the case may be) and the cause and proceedings being fully heard 


and inspected, and all things touching the same. It is therefore con- 
sidered that said plaintiff, (or defendant) recover of said defendant, (or 
plaintiff), the sum of , debt with interest thereon, at the rate of 
per centum per annum, from the day of —————, 18—, 
till paid, with costs of suit taxed at 


No. 12. 


Judgments in assumpsit, covenant, trespass or case, which all sound 
in damages, may be in the above form, substituting the word damages 
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for the word debt, If the plaintiff is to be non-suited for not appearing, 
say “comes the defendant but the plaintiff being called comes not, nor 
is his suit further prosecuted.” It is therefore considered that the 
plaintiff be non-suited, and that the defendant go hence without day, 
and recover of the plaintiff his costs by him about his defence herein 
expended, \ 


1 


No. 18 & 


If the defendant do not appear and the case proceeds, say “comes the 
plaintiff, but the defendant though called, comes not,” and it appearing 
that he has been duly served with process, and the cause being fully 
heard and inspected. See as in form..No. 11. 


| 
No 14. 


General judgment for defendant on trial, commence as in No. 11, 
anà on coming to the judgment say, “It is considered that the plaintiff 
take nothing by his suit, and that the defendant go hence without day, 
and recover of the plaintiff his costs by him about his defence herein 
expended.” 


l 
No. 15.—Jurr TRIAL AND JUDGMENT. 


After stating the appearance of the parties as in No. 11, or of the 
plaintiff, the non-appearance of the defendant, and service of process as 
in form No, 13, say “and a jury being summoned at the request of the 
plaintiff, or defendant, as the case may be, who being called likewise 
come, to wit: (here insert their names) good and lawful men, who being 
duly elected and sworn well and truly to try the cause submitted to 
them, between the parties aforesaid, and a true verdict to give according 
to the evidence given them in court, returned the following verdict, to 
wit’ “We, the jury, find for the (as the verdict may be,) 
It is therefore considered that the (plaintiff or defendant, as the case 
may be) recover, &c., as in No. 11. Or if the case stand on default, and 
the jury are sworn to inguire of damages only, after the word sworn, 
say “well and truly to inquire of and assess the plaintiff's damages in 
said cause,” &c,, in which case their verdict will be, “we, the jury, 
assess the plaintiff’s damages at ————.” Tf the jury try the cause on 
an issue made between the parties, they are to find for the plaintiff, or 
defendant, (as the case may be) so much in debt, or damages, as the 
nature of the action or defence may require; or to find generally for 
the defendant 


No. 16.—JoupGMENT IN REPLEVIN FoR PLAINTIFF 


it is considered that for the tortuous taking and unlawful detention, 
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(or the unlawful detention, as the case may be) complained of by the 
plaintiff, the said plaintiff recover of the defendant the sum of —————, 
for his damages sustained by reason thereof, with costs of suit, taxed at 
————-. [Ifthe defendant succeed in his defence before the justice or 
jury, there will be a general verdict and judgment in his favor, “that 
the defendant go hence without day, and recover of the plaintiff his 
costs, &c, as in forms Nos. 12 and 14. If the defendant shall have 
pleaded a plea entitling him to a judgment for a return of the property 
replevied, to wit: a plea of property in himself or any person, other than 
the plaintiff, at the time of suing out the writ of replevin, and such plea 
be found true, the judgment will read, “it is therefore considered that 
the defendant have return of the goods and chattels replevied, (or sych 
part of them as may be adjudged of him) to wit: [here describe them,] 
agreeably to law, and that he recover of the plaintiff his costs,” &c, as 
above. 


4 


No, 17-—Ax EXECUTION., 


TERRITORY OF OREGON, 
County. 


To any Constable in said county—Greeting: 

Whereas judgment against for the sum of dollars and 
cents, and dollars, and cents cosis, was recov- 
ered on the day of —————- 18—, before me, a justice of the 
peace of the township (or precinct) of in said county, at the suit 
of —————: These are therefore, in the name of the United States of 
America, to command you that of thé goods and chattels of the said 
, (except such as the law exempts) you cause to be made the 
said sum, interest and costs, and accruing costs by distress and sale 
thereof according to law; and of this writ make legal service and due 
return to me, at my office, in said township (or precinct) within thirty 

days from this date. 
Given under my hand this 


day of ———~—_, A. D 18——. 
Justice of the Peace 


No. 18.—WHEN SECURITY HAS BEEN GIVEN FOR STAY OF EXECUTION ON 
JUDGMENT AGAINST THE Principat AND SECURITY, 


County. 
To any Constable in said county—Gréeting: 


TEREITORY OF OREGON, } 


Whereas judgment against , for the sum of , and —— 
costs, was recovered on the day of —————, 18—-, before me, 
a justice of the peace of the township (or precinct) of ———— in said 


county, at the suit of And whereas on the day of 3 
ın the year aforesaid, —— become security to pay the said judgments 


| 
ij 
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and costs in —— days from the date of the judgment aforesaid, agree- 
ably to law, in the payment of which the said —— have failed. These 
are therefore, in the name, &c. (as in the common form.) 


f 


No 19.—FORM OF AN EXECUTION CONTAINING A GARNISHEE CLAUSE 
; : 

{At the close of a common execution, say) and whereas A. B, has 
stated on affidavit, that he verily believes that the defendant in execu- 
tion has not in his possession, sufficient property to satisfy such judg- 
ment and costs, and that C. D. is indebted to the said defendant in a sum 
above five dollars, (or has property_in-hts-possession of the said defend- 
ant, deserfbing it) yeu are hereby further commanded to summon the 
said C. D to be and appear before me, at my office in ———, on the 
day of —————. 18—,, {the return day of the execution) at —— 
o'clock of said day, to answer interrogatories touching his indebtedness 
to the said defendant in execution Given under my hand this 
day of ————- A. D 18——-. 


Justice of the Peace 
| 


No. 20 —Scire Factas (ON TRANSCRIPT ) 


TERRITORY OF OREGON, - 


County. , 


To any Constable an said county—Greeting: 
Whereas, on ithe — day of ————, A. B. obtained judgment 
before C. D., a justice of the peace of the township (or precinct) ef —— 
in the couaty of and Territery aforesaid, against E. F, for the 


eum of gebt [or damages} with interest thereon from the 
day of ————— till paid, and costs of suit taxed at ——, costs recovered 
since „ Whole CoE , making in all the sum of ————, as 


by transcript thereof duly certified appears. And whereas said judg- 
ment is still in force, unreversed and unsatisfied, and execution thereof 
yet remains to be made as is on the part of the said A. B. alleged 


You are therefore, in the name of the United States of America, com- 
manded to summon the said E. F. to appear before me, a justice of the 
peace of the township (or precinct) of , in said county, at my office 
therein, at —— o'clock ——, on the day of ————, to show cause why 
execution shall not issue against him for the debt, interest and costs 
aforesaid, and of this writ make due service and return. Given under 
my hand this day of —————_,, 18 
| Justice af the Peace. 


tastings ten Bad ASA Ae 


> 
we ee 


ie 


e 


pe 


72 JUSTICES OF THE PEACE, 


FORMS IN BREACHES OF THE PEACE. 


No. 1-—-WaARRANT, 


TERRITORY OF OREGON, 5 
County, , 


To any Constable in said county—Greeting: 

Whereas complaint has been made before me, a justice of the peace 
of the township (or precinct} of , in said county, on the oath of 
A. B, that on the day of , at the county aforesaid, E. F., 
late of said county, did (here describe the offence as in, the affidavit.) 
You are therefore, in the name of the United States of America, com- 
manded to take E. F., and him forthwith bring before me or some other 
justice of the peace, to answer ta said complaint, and be further dealt 


with according to law. Given under my hand this day of 
—, 18-——. 


Justice of the Peace, 


No, 2,—VENIRE For A JURY. 


TERRITORY OF OREGON, s 
County. 


To any Constable in said county—Greeting: 

Whereas ————— has been arrested and brought before me, a justice 
ot the peace of the township (or precinct) of in said county, on a 
charge of having committed an assault and battery on the body of 
(if the offence charged be any thing else, describe it.) You are there- 
fore hereby commanded, in the name of the United States of America, 
to summon six good and lawful men of your county to appear before me 
forthwith, at my office in said township, (or precinct) as jurors, to in- 
quire of the truth of the said charge, and give their verdict thereon. 
And of this writ make legal service and due return, Given under my 
Hånd this day of ———_——,, A. D. 18-——. 


Justice of the Peace. 


No. 3.—CoNSTABLE’S RETURN. 


I have, as commanded, summoned six good and lawful men as jurors, 
whose names are on the pannel hereto annexed. 


May ist, 18——, I. S. Constable. 


No. 4.—OatTH oF THE JURORS. 


You and each of you do solemnly swear that you will well and truly 
inquire into the charge now alleged against and a true verdict 
give, according to law and the evidence. So help you God. 
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No, 5-—VERDICT OF THE JURY, 
We, the jury, find the defendant guilty, and assess his fine at 
dollars. 


No. 6—JUDGMENT 

After stating the proceedings ın the case, the finding of guilty by the 
jury or justice, say “it is therefore considered that the said United States 
of America recover of said the sum of fine for the offence 
aforesaid, with interest thereon till paid, as well as the costs of the 
prosecution against him, taxed at , and that said ———— stand 
committed until said fine and costs be-pafd, or he be otherwise duly 
discharged. 


sat 


_IN PROCEEDINGS TO PREVENT THE COMMISSION OF OFFENCES. 
No. 1—AFFIDAVIT. 


TERRITORY OF OREGON, nce 
County, f{' — 


A. B, being duly sworn, says that M. N., of said county, has threat- 
ened to kill him the said deponent, (or if the threat were to commit any 
other offence either against A. B or his property, or against any other 
person or his property, let it be stated accordingly) and that he the said 
A. B verily believes that unless measures are taken to prevent him, 
there are sufficient grounds to apprehend that he will carry those threats 
into execution. 


Sworn to and subscribed this day of ————, A. D. 18-——, 
before me, - 
= | E. F., Justice of the Peace. 
A, B. 


TERRITORY OF OREGON, ag 
County, , 


To the Sheriff or any Constable of said county:— 

It having been made satisfactorily to appear to me, a justice of the 
peace of the township (or precinct) of , in said county, by the 
affidavit of A. B. (and C. D, if other affidavits. were taken) that M. N. 
has threatened to (here describe the offence threatened,) and there is 
sufficient reason to apprehend that, unless restrained, he will carry 
those threats into execution. These are, therefore, in the name of the 
United States of America, to command you, that you arrest the said 
M. N. if he be found in your county, and bring him forthwith before 
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me, at my office ım or before some justice of the peace of the 
county aforesaid, to answer the charges against him. 
Given under my hand this day of —-——, 18——-. 
E. T, Justice of the Peace. 


No, 3.—RECOGNIZANCE, 


Be it remembered that on the day of ———, A. D. 18--—, 
before me personally came M. N. and J. S, and acknowledged them- 
selves to owe to the United States —————— dollars each, 

The condition of this recognizance is such that if the said M. N. 
shall personally appear at the district court of said county, on the first 
day of the next term thereof, and abide the judgment of said court, and 
not depart without the leave of the same, and in the meantime shall 
keep the peace towards A. B., of said county, and ın particular shall 
not commit [here state the crime threatened, as sworn io in the affida- 
vit,] then this recognizance to be void, otherwise of force. 


M N; [L. 8.] 
J. S. [t. s.] 
Taken and acknowledged before me, this day of ————. A. D. 


18——. 
E. F, Justice of the Peace. 


No. 4.-—-Mrrriacos on COMMITMENT. 


TERRITORY OF OREGON, ‘ia 
County, 


To the keeper of the Jail of said county: 

It having been sufficiently proved to me, a justice of the peace of the 
township [or precinct] of , in said county, that M. N. has threat- 
ened to kill one A B. for whatever else the crime threatened may 
chance to be] and that there is reason to apprehend that, unless effectu- 
ally restrained, he will carry his threat into execution, the said M N 
was directed by me to find security for his good behavior in the sum of 
dollars, which he has failed to do. These are, therefore, in the 
name of the United States of America, to command you to receive the 
said M. N. into your custody, in the Jail of the county aforesaid, there 
to remain until discharged by due course of law. 

Given under my hand this day of ———, A. D. 18-——, 

fs E. F., Justice of the Peace. 


No. 5.—A SUBPOENA. 


TERRITORY OF OREGON, eee 
County, 


To the Sheriff or any Constable in the county aforesaid:— 


In the name of the United States of America, you are hereby com- 
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manded to summon G H and J K to appear before me, a justice of 

the peace of the township (or precinct) of -————,, n said county, at 

forthwith (or on next) to give testimony concerning a 

complaint made on |behalf of the United States against M. N. who is 

charged with (here jstate the offence.) Hereof fail not, and have you 

then there this writ. 
i 


E F, Justice of the Peace. 


i 
' 


4 


IN PROCEEDINGS WHERE OFFENCES HAVE BEEN COMMITTED. 
No. 6 
| 

The affidavit in this case! should be the same as m No 1, except 
that ıt should charge the offence to have been committed by the person 
accused, within the county aforesaid, as deponent verily believes 


| No, 7.—WaARRANT. 


TERRITORY GF OREGON, 
County, 


To the Sheriff or any Constable in said County: 

It having been shown to me, a justice of the peace of the township 
[or precinct} of in said county, by the affidavit of A. B, &c., 
that M. N. ıs guilty of murder, as deponent verily beheves, by killing _ 
G. H. in the county aforesaid. These are therefore, &c., [as ın No 2.] 


oe 


No. 8. 


(Commencement the same as in No, 3. Then proceed.) The con- 
dition of this recognizance is such that if the said M. N. shall person- 
ally appear at the district court of said county on the first day of the 
next term thereof, and abide the judge of said court, and not to depart 
without the leave of the same, then this recognizance to be void, other- 
wise of force, 

M. N. {L. 8.] 
J. S [u. 8 ] 

Taken and acknowledged this day of —————, 18 , before 

me, 


E. F, Justice of the Peace 


[The same form with slight alteration will answer in case of a recog- 
nizance taken by the sheriff or other officer making an arrest in vaca- 
tion, after an indictment has been found J 
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No. 9-—SEaRcH WARRANT. 


TERRITORY OF OREGON, ss 
County, i 


To the Sheriff or any Constable in said County—Greeting: 

Whereas A. B. has stated on affidavit that the following goods and 
chattels to wit (here describe them) have within days last past 
(or were on the day of ~~~) by some person or persons un- 
known, been feloniously stolen, taken, and carried away out of the 
hands and possession (or from the premises) of C. D. of the county 
aforesaid, and also that the said A. B. verily believes that said goods, 
or part thereof, are concealed (in or about the house or premises of 
E. F, describing the place to be searched) in said county. 

These are,- therefore, in the name of the United States of America, 
to command you that, with the necessary and proper assistance, you 
enter into said (here describe the house, premises, or other place 
to be searched) and there diligently search for said goods and chattels, 
and if the same, or any part thereof, be found on such search, bring the 
same, as also the said E. F , forthwith before me, a justice of the peace 
of the township (or precinct) of , in said county, or some other 
justice, to be disposed of and dealt with according to law; and of this 
writ make due service and return. Given under my hand this 
day of —_—_——, 18. | 


} 


Justice of the Peace, 


l 
No. 10—MITTIMUS. 
| 
TERRITORY OF OREGON, } 


County, 


To the keeper of the Jail of said county:— 

It having been sufficiently proved to me, a justice of the peace of 
the township (or precinct) of , in said county, that M. N. has 
committed murder, by killing one G. H., in the county aforesaid, [or 
whatever else the crime may-be. In bailable cases state, “the said 
M. N. was directed to find security, for his good behavior, in the sum 
of dollars, which he has failed so to do.”] These are, there- 
fore [the same as in No. 4]. 


COUNTY TREASURERS. 


SECTION 1. Be ıt enacted by the Councit and House of Representatives 
of the Territory of Oregon, That there shall be elected at the general 
election annually, in each county in this Territory, a Treasurer, who 
shall immediately, on the receipt of a certificate notifying him of his 
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election, take an oath faithfully to perform his trust, and give bond, with 
security to the satisfaction of the board of county commissioners, pay- 
able to said board in their corporate name, conditioned for the faithful 
discharge of the duties of his office, that he will account for all moneys 
that may come into his hands as Treasurer, that he will deliver unto his 
successor in office, all books, papers, documents and other things which 
he may hold by virtue of his office, and that he will pay him the balance 
of al! moneys due the county. And said Treasurer shall hold his office 
for the term of one year, and until his successor shall be elected and 
qualified 

See 2. It shall be the duty of the Treasurer to receive all moneys 
due and accruing to the county, to pay and disburse the same on orders 
drawn by the board of county commissioners of the proper county, at- 
tested by the clerk, and not otherwise, The said Treasurer shall keep 
a true and just account of all moneys received and disbursed, and hold 
and keep the same at all times ready for the inspection of the board, 
and shall, at every regular term of said board, furnish them with a 
statement thereof, balanced to the first day of said term, showing all the 
moneys received and disbursed by him since his last settlement, and the 
balance remaining in his hands, together with the arrearages of taxes in 
the hands of the collectors He shall, moreover, once in every year, 
settle his accounts with the said board, and produce his vouchers, which 
being allowed, shall be canceled by them, by writing the word ‘canceled’ 
on the face of such order, which shall be retained and filed by the clerk 
of said board. p 

Sec. 3. It shall moreover be the duty of said Treasurer, as soon as 
he shall have received from the clerk of said board a statement of the 
amount of taxes put into the hands of the sheriff or collector of his 
county or any of- -his predecessors, and which shall not have been ac- 
counted for, forthwith to proceed to collect, in the name of the county 
commissioners, from said delinquent, his sureties, heirs, executors, or 
administrators, the sum or sums in arrear and due from him or them to 
the county, and in like manner when such Treasurer shall be furnished 
by the clerk with a statement of jury fees, fines and forfeitures received 
by any officer, he shal) forthwith proceed to collect the same, and place 
the same when collected, to the credit of the county. 

Sec. 4. County orders, when properly attested, shall be entitled to 
preference as to payment according to the order of time 1n which they 
may be presented, and upon the receipt of money into the Treasury, it 
shall be the duty of the Treasurer to appropriate and set apart the same 
for the discharge of such county orders so presented: Provided however, 
That the County Treasurer is hereby required to receive of any collec- 
tor all county orders which such collector may have received in payment 
of county tax, without regard to priority of number of any such order or 
orders: And provided, That when two or more orders are presented, 
at the same time, preference shall be given to the order of the oldest 
date. 
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Sec. 5. That the County Treasurer shall have for his services one 
and a half per centum for all moneys received, and one and a half per 
centum for all moneys paid out for the county, excepting moneys arising 
from the sale of town lots at the county seats, in which case he shall 
receive no more than two per centum for both 1eceiving and paying aut 
the same 

Sec. 6. In case the-‘Treasurer chosen shall decline accepting the 
office, or after accepting shall die, or resign, or remove out of the county 
within the year, or shall from any cause become incapable of discharg-~ 
ing the duties of his office, the board of county commissioners shall ap- 
point a suitable person, being a resident of the same county, to fill such 
vacancy; and the person appointed, being sworn to the faithful discharge 
of the trust and giving bond as before directed, shall be Treasurer of 
said county for the remainder of the year, and until another shall be 
chosen and qualified in his stead. 


Sec. 7. That hereafter it shall be the duty of any person or persons 
who may intend to exhibit to public view or show any animal or 
animals, wax work or other figures, rope or wire dancers, feats of circus 
riding, or slight-of-hand, for gain, to apply to the Treasurer of the 
county where such exhibition is to be made, and pay the said Treasurer 
not less than ten nor more than fifty dollars, at the discretion of the 
said Treasurer, who shall 1eceipt for the same, which receipt shall be 
forthwith filed with the clerk of the board of commissioners of the 
proper county, who is hereby required to make out his permit under the 
seal of the said county, for which said clerk shall be entitled to receive, 
as a fee, one doilar, to be paid by such applicant, and the said permit 
shall be a sufficient authority for such applicant to show or exhibit such 
animals, wax works, or other things during his stay in said county, pro- 
vided that such stay shall not exceed one month, and further provided, 
that. nothing in this act contained shall prevent any board of trustees of 
any incorporated, town from taxing such exhibition agreeably to their 
corporate laws and ordinances passed in pursuance thereof. 

Sec. 8, All county taxes arising from tavern licenses or otherwise, 
shall be paid into the County Treasury. 

Sec. 9. All sheriffs, coroners, constables, clerks, county treasurers, 
collectors, assessors, justices of the peace, and county commissioners, 
shall be required and it is hereby made their duty to cause to be prose- 
cuted any person or persons who shall violate any of the provisions of 
this act. 

Sec. 10. Any person who shall violate the provisions of the seventh 
section of this act, shall be prosecuted before any justice of the peace, 
and fined in any sum not less than twenty-five nor more than fifty 
dollars. 

Sec. 11. The Treasurers of the several counties may, in their own 
names and official capacity, prosecute to final judgment and execution 
any suits upon bonds, notes, and other securities given to their prede- 


CORONERS 79 


cessors in office, and any suits commenced by their predecessors in office, 
and pending at their removal therefrom; and they may also prosecute 
for any injuries done to the lands, buildings, or other property of their 
counties 

Sec. 12 The Treasurer in each county may appoint a deputy, for 
whose acts he shall be responsible, and who shall take an oath for the 
faithful performance of the duties of his office 


CORONERS 


SECTION 1. Be at enacted by the Council and House of Representatives 
of the Territory of Oregon, That there shall be elected in each of the 
organized counties of this Territory, at the time and place of holding 
the general election, a Coroner, who shall hold his office for two years 
and until his successor is elected and qualified. He shall, before exer- 
casing any of the duties of his office, take an oath faithfully to fulfill the 
duties of such office; and when called upon to exercise the duties of 
sheriff, he shall execute such bond and security as the clerk of the dis- 
trict court may require. 

Sec, 2 It shall be the duty of the Coroner to execute all process in 
his county, in all cages when just exception can be taken to the sheriff 
or his deputy, or when there is no sheriff 

Sec 3 In all cases upon affidavits being made and filed in any court 
of record in this Territory, of the partiality, prejudice, consanguinity or 
interest of the sheriff, or of the deputy of the sheriff of any county when 
suit is about to be brought or shall have been commenced, ıt shall be 
the duty of the clerk to issue and direct original or other process in the 
suit that would regularly go to such sheriff or deputy, to the Coroner, 
who shall execute the same and attend to the same throughout, ın the 
same manner as the sheriff could or ought to have done. 

Sec 4 The partiality, prejudice, consanguinity or interest of the 
sheriff or deputy, shall not be cause for change of venue, but the Coro- 
ner shall perform the duties above described, or if there should be no 
Coroner, some proper person to be appointed by the clerk, shall supply 
the place of the sheriff in like manner as the Coroner is hereby required 
to do 

Sec 5. The Coroners shall take inquest upon the view of the dead 
bodies of such persons only as shall be supposed to have come to their 
death by violence or undue means, and not when the death is believed 
to have been and evidently was occasioned by casualty. 

Sec. 6 That as soon as any coroner shall haye notice of the dead 
body of any person, supposed to have come to his death by violence or 
undue means, found or lying within his county, he shall make his war- 
rant to any constable of the county where such body 1s, requiring such 
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constable forthwith to summon six good lawful men of the county, to 
appear before such coroner at the time and place expressed in such 
warrant, and the warrant may be issued with or without a seal, and in 
substance as follows: 


TERRITORY OF OREGON, Ss 
County, 


To any Constable of said county—Greeting: 

In the name of the United States of America, you are heyeby required 
to summon immediately six good and lawful men of your county, to 
appear before me, one of the coroners of said county, at the dwelling- 
house of (or describe the place where to meet) then and there to 
inquire upon the view of the body of , there lying dead, and by 
what means he came to his death. Hereof fail not 

Given under my hand the day of ————_—_-, A, D. 18-——. 

Coroner, 


Sec, 7. That the constable to whom such warrant shall be directed 
and delivered shall forthwith execute the same, and shall, at the time 
mentioned in the warrant, repair to the place where the dead body is, 
and make return thereof to the coroner, and of his doings thereon under 
his hand; and any constable who shall unnecessarily neglect or fail to 
execute or return such warrant shall forfeit the sum of ten dollars; and 
if any person summoned as a juror, shall fail to appear without a rea- - 
sonable excuse therefor, he shall forfeit the sum of five dollars; which 
forfeitures may be recovered to the uge of the county, with costs of suit, 
by action of debt, or on the case, to be brought by the coroner, 

Sec. 8. That when the jurors summoned appear, the coroner shall 
call over their names, and then in view of the body he shall administer 
to them the following oath: 


“You solemnly swear that you will diligently inquire, and true pre- 
sentment make on behalf [of] the United States of America, when, and 
how, and by what means the person whose body here lies dead came to 
his death; and you shall return a true inquest thereof according to your 
knowledge and such evidence ag shall be laid before you, so help you 
God.” ` 

If the six jurors shall not all appear, the coroner may require the 
constable or any other person whom he shall appoint to return jurors 
from the bystanders to complete that number. 

Sec, 9. The coroner may issue subpenas for witnesses returnable 
forthwith, or at such time and place as he shall therein direct. The 
persons served with such subpeenas shall be allowed the same fees, and 
their attendance may be enforced in the same manner by the coroner, 
and they shall be subject to the same penalties as if they had been served 
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with a subpena in behalf of the United States of America, to attend a 
yustice’s court. 


Sro. 10. That an oath to the following effect shall be administered 
to the witnesses by the coroner: 


“You solemnly swear that the evidence you shall give to this inquest, 
concerning the death of the person here lying dead, shall be the truth, 
the whole truth, and nothing but the truth, so help you God.” 


Sec. 11. That the testimony of all witnesses examined before any 
inquest shall be reduced to writing by.ihe coroner, or some other person 
by his direction, and subscribed by the witnesses respectively giving it 
in. 

Sec 12. That the jury, upon inspection of the dead body and after 
hearing the testimony and making all needful inquiries, shall draw up 
and deliver to the coroner their inquisition under their hands, in which 
they shall find and certify when, how, and by what means the deceased 
person came to his death, and his name, if it was known. together with 
all the material circumstances attending his death; and if it shall appear 
that he was murdered, the jurors shall further state who was guilty, 
either as principal or accessary, if known, or were in any manner the 
cause of his death, which inquisition may be {n substance, as follows: 


. ss An inquisition taken at —-——. in ————— county, on 
the ———— day of ———, A, D 18—, before ————, one of the coro- 
ners of the said county of , upon the view of the body of 


(or d person) there lying dead, by the oath of the jurors whose names 
are hereunto subscribed, who being sworn to inquire on behalf of the 
United States of America, when, how, and by what means the said 
came to his death, upon their oaths do say, (then insert when, how and 
by what person, means, weapon or instrument he was killed,) in testi- 
money whereof the said coroner and jurors of the inquest have he1eunto 
set their hands the day and year aforesaid ” 


Sea. 13. That if the jury find that any murder, manslaughter, or 
assault has been committed on the deceased, the coroner shall bind over 
by recognizance such witnesses as he shall think proper to appear and 
testiry at the next court, to be held in the same county, at which an in- 
lictment for such offence can be found, he shall return to the same 
court the inquisition, written evidence, all recognizances and examina- 
tions by him taken; and may commit to the aor the county any wit- 
nesses who shall refuse to 1ecognize in such manner as he shall direct. 


Sec. 14 That if any person, charged by the inquest with having 
committed such offence, shall not be ın custody, the coroner shall have 
the same power as a justice of the peace, to issue process for his appre- 
hension; and such warrant shall be made returnable betore any justice 
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of the peate, or other magistrate or court having cognizance of the cage; 
who shall proceed therein in the same manner that is required of jus- 
tices of the peace in like cases. 

Sec. 15. That when any coroner shall take an inquest upow the view: 
of the dead body of a stranger, or being called for that purpose shall not 
think it necessary, on view' of such body, that any inquest showt be 
taken, he shall’ cause the body to: be decently buried, and: alr expense 
of the inquisitien and berial shall be paid by the county in which such 
dead body shall be found. 

Sec. 16: Fhat in ease of the absence of the’ coroner, any magistrate 
being notified of any dead body as before mentioned, shall. be atthoriged 
and required to: perform the duty of the esroner as pointed out in this 
act. 

See. 13. That the coroner, as soon as: the verdict of the jury shell 
have been rendered; shal] take inimedéate measures: to have the body’ 
buried, the expense attending the burial ta be paid out of the deceased: 
person's: estate, if sufficient there be, if net, by the county: Provedéed 
however. That if the friends of the deceased shail request to have the 
body te bury at their own éxpense; the cerener shall deliver it te them, 

Bc: 1& It shatk not be lawful for any person to bury, or cause to 
be buried, the body of any person whatsoever that may have come to 
its death By unlawful violenee or other suspicious cause, without first 
giving notice to the coroner of his county of such death, or in case the 
coroner 38 absent or cannot be had, to some Justice of the peare, 
Every person so offending, shall be Hable to the sum of fifty dollars, to 
be recovered before any proper tribunal, one-half to the use of the 
county, and the other half to the use of any person who will sue for the 
same, 
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Secrion 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That when any action founded on contract 
sttan hae been commented, or shall be about te be commenced, fr the 
district coure in any county im this Territory, eltiier by summons, or 
capias, & Writ of attachment shall be fesued Gy the clerk of safd court 
upon: av affidavit being filed in Ris dfiee cowtaining the following reqet- 
sites: 

fst., Tt must state that something is due from the defendant to the 
yiaintiff, and as nearly as practicable the exact amount 

2te It must state that, as deponsut vertly believes, the said debter is 

-a non-resident of the Territory, or that he is In some manner abeat to 
dispose of or remove his property with intent to defraud his crediters, or 
that He has absconded so- that the ordinary proeess cannot be serve 
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upon him The facts and circumstances on which such belief is founded, 
shall be distinctly stated and set, forth 1m the affidavit 


Sec. 2, When a writ of attachments shall be sued out from any court 
of record of this Territory, or from any Justice of the peace, upon the 
return thereof the defendant may, Join issue on the facts and allegations 
set forth in the affidavit on which the attachment is sued opt, and there- 
upon said issue shall be tried hy a jury empanneled, and sworn. to try, 
the same, in like manner as a jury is. empanneled and sworn to try any 
ather issue of fact in said courts And if upon the trial of such issue 
the verdict of the jurx shajl be for the defendant, the. court shall there- 
upon order that the attachment be forthwith dissolved. 

Sec 3. The said writ may also be issued in actions ez delicto, in 
cases where bail has keen ordered and: a cayws issued thereon; pro- 
vided, an. afidavit shall. be filed ın the manner above directed, stating: 


the truth of one of the. requisites, specified: under the second head. of 
the preceding section. 


Sere 4. Tr sugh, cages the amount in which the defendant is to be 
held to bail shall be substituted in every instance for the amount sworn 
to be due, as required in section, first In other respects the proceedings. 
shall be the same ag in actions. founded: om contract. 

See. 5. Sueh writs of attachment, however, shalk not issue in any 
case until there shaik also be filed in the office of said: clerk a bend, with 
sufficient sureties, to be by him approved, conditioned that the plaintiff 
shall pax all damages to the defendant which he may sustain by a 
wrongful suing out of suck writ of attachment 

Sec. 6, The officer to whom the writ of attachment is directed shaH, 
by virtue. thereof, in presence of two citizens of the Territory, possess- 
ing the: qualification of jurors, attach any lands, tenements, goods, chat- 
tels, rights,- credits, moneys, or effects, of said debtor, which may be 
found in his county, ıma whose hands soever the same may be found, or 
so much thereof as shall be suffeient to pay the debt sworn to as afere- 
said, together with the interest and costs ef suit. 

Sec. T The said officer, together with the two citizens aforesaid, 
who shall be under oath, or affirmation, to be by him administered, 
shall make a true inventory and appraisement shall be signed by the 
officer and citizens aforesaid, and shall be annexed to and returned with 
said writ. The property attached shall be bound from the time of 
serving the writ as aforesaid 

Sec. § When the property attached shal be claimed by some per- 
son other than the defendant, the right of such claimant shall be tested 
by a jury, summoned by a justice of the peace, in the same manner as 
is presciibed in Hke cases where property taken in execution is claimed 
by some stranger to the suit. 


Sec. 9% The officer may relinquish or retain said property according 
as the jury find for, ox against the title of said claimant thereto. Such 
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verdict, however, shall not be conclusive against either of the parties 
interested, but the same proceedings may be instituted to obtain the 
property, or a compensation therefor, as though the trial above pro- 
vided for had not taken place. 


Sec. 10. The property attached shall remain in the hands of the 
officer, or in his care, who served the writ, to abide the judgment of the 
court, unless the defendant, or some other person wishing to replevy the 
same, shall give bond in double the appraised value of said property, 
with two sufficient sureties, residents of said county, made payable to 
the plaintiff in said suit, and conditioned that said property, or its ap- 
praised value, shall be forthcoming to answer the judgment of the court 
in said suit, ' 

Sec. 11. Such bond shall be filed in the office of the clerk who issued 
the said writ of attachment, and upon a breach of the condition 
thereof, the plaintiff may bring his action of debt thereon for his own 
benefit. 

Sec. 12. Should the property or any portion thereof, be lost or de- 
stroyed by unavoidable accident, or without negligence, the condition 
of said bond shall not be deemed to have been broken, 

Sec. 13. If the sheriff release the property without taking sufficient 
bond, he shall be liable to the plaintiff, in case judgment be rendered 
against the defendant, for the appraised value of the property attached, 
or so much thereof as will satisfy said Judgment and costs, 


Sec. 14. Whenever goods are attached, which in the opinion of the 
officer having possession thereof, are in danger of immediate waste or 
decay, such officer shall summon three inhabitants of the county, hav- 
ing the qualification of jurors, to examine the same. If these persons 
shall certify that in their opinion such goods are of a perishable nature, 
they shall specify a certain day beyond which, they would not deem it 
prudent for such goods to remain in the custody of said officer, and, 
therefore, immediately such officer shall post up notices at the court- 
house and two other public places in his county, stating that at the time 
so fixed, and at a place to be named in said notices, he will sell said 
goods at public auction, which sale shall take place accordingly. 

Sec. 15. The money arising from such sale shall remain in the 
hands of the sheriff, there to abide the event of the suit, for which 
money he shall be accountable 

Sec. 16. Upon affidavit filed in the office of the clerk who issued 
the writ of attachment aforesaid, at any time before the return day of 
said writ, stating that as deponent verily believes, a certain person 
(naming him) has property of the defendant in his possession, or that 
he is indebted to the said defendant, provided that such indebtedness is 
not for daily labor, said clerk shall issue a summons to said garnishee 
reciting the above facts, and requiring him to appear at the time, and 
place, when and where said writ of attachment is to be returned, which 
summons Shall be issued and returned in the ordinary manner, 
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Sec. 17. If the said garnishee appears as required, he may be er 
amined under oath as to the amount due from him to the said defend- 
ant, or as to the property and credits of the defendant in his hands or 
possession, and from the day of the service of the summons mentioned 
in the preceding section, such garnishee shall stand accountable to the 
plaintiff, for the property or credits in his hands, or which shall come 
Into his hands after the service of said writ, or the debts due from said 
defendant as aforesaid. 

Sec. 18. If the said garnishee do not appear in court in compliance 
with said summons, he may be proceeded against by attachment as for 
contempt. 

Sec 19. The writ of attachment—atthorized by this act, being 
merely auxiliary to the original writ by which the suit was commenced, 
only one declaration shall be necessary in the whole proceedings, which 
must be filed within ten days before the return day of said writ. 

Sec 20. If the process by which the suit is commenced should not 
be served upon the defendant, and a voluntary appearance be not made 
by him before the end of the term at which the writ of attachment is 
returnable, immediately after such time, the clerk who issued said writ 
shall make ont an advertisement in which he shall state the names of 
the parties, the time when, from what court, and for what sum, said 
writ of attachment issued, and that unless the defendant appear, and 
plead before the next term of the court, judgment will be entered, and 
the property so attached will be sold to satisfy the same. 

Sec, 21. Such advertisement shall be delivered to the plaintiff, or 
his attorney, on demand, who within thirty days thereafter shall cause 
the same to be published in some newspaper printed in this Territory 
miost convenient to the place where the court is held, and such publica- 
tion shall be continued successively for four weeks. 

Sec. 22 If the plaintiff fail to have such notice so published, his 
attachment shall be dismissed with costs. 

Sec 23. Although the defendant may not have been served with 
the original process by which the suit was commenced, he may never- 
theless appear and plead to the declaration any time before judgment 
shall have passed against him by default, after which plea the proceed- 
ings to final judgment shall be the same as ın ordinary cases. 

Sec. 24. Tf after the publication prescribed in section twenty-one, 
the defendant do not appear as therein, required, the final judgment 
thereupon entered shall be conclusive so.far as regards the property 
attached, or the amount obtained from garnishees in the same Manner 
hereafter provided 

Sec 25. After judgment in such cases, the property attached shall 
be advertised and sold in the same manner as is provided for property 
levied on by writ of fieri facias, or if such property shall have been 
replevied as provided for in section eight, the plaintiff may forthwith 
bring his action on the bond, unless the condition thereof be fulfilled 
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‘Sec, 26. If the stim thus realized, together with that obtained from 
xarnishees, in the manner hereinafter provided, shall be insufficient to 
Satisfy the ‘demand proved, the plaintiff may at any time thereafter 
bring another suit therton, in the same manner as though the proceed- 
‘ings above ‘authorized had ‘not been instituted, in which said second suit 
‘tthe amotint ‘Yecovered as aforesaid shall be regarded merely as a credit 
*to ‘that extent fh ‘favor of the defendant. 


Sec. 27. When a summons shail have been served upon any garni- 
shee in the manner prescribed in section sixteenth, if he shall appear 
and answer as required, the court (after judgment in such action -shall 
have been rendered against defendant) may enter up judgment and 
award execution against sald.garnishee to the amount of the defendant’s 
‘property or credits in his hands, together with debts due by him to said 


- defehdant, or so much thereof as Shall be necessary to satisfy said judg- 


ment, ‘but no prior Ifen of such garnishee on said property shall be 
thereby ‘affected. 

Sec, 28. When such garnishee, haying been duly summoned, ghall 
fafl to appear and answer in the manner provided in section eighteenth, 
the court shall direct a conditional judgment to be entered up against 
him ‘to the ‘full amount of the plaintiff's lawful demand against the 
defendant, together with costs of suit: thereupon a scire -facias shall 
issue against such garnishee, returnable to the next term of the court, 
to show cause why -final Judgment should -not be entered against him 
Upon such scire tacias ‘being duly executed and returned, if such gar- 
trishee ‘shall fail to apper, ot if he cannot ‘be found in the county, or if 
having appeared ‘he shall fail ‘to‘show suffitient cause as aforesaid, the 
court ‘Shall confirm the judgment against ‘him and award execution 
accortingty. 

Seo, 29. The plaintiff may deny the answers ot any -garnishee, or 
any part thereof, and ‘all issties ‘between the plaintiff and garnishee shall 
be tried as ordinary issues between plaintiff and defendant, and costs 
may be ‘allfudged for or against either, as in orifinary cases; and if 
‘upon the trial-of any ‘such isstie, property or effects shall be found in the 
hende ‘ot the garntshee, ‘the jury (or the court, as the ¢ase may be) 
shall asstss ‘the ‘vzttie theredf, and ‘the judgment shall be for the 
amount in money 

Sec. 30. Garhishees shall be allowed fees for ‘their travel and attend- 
Hitte -at the vate-of ‘one dollar each “day’s attéhdance, dnd mileage 
the Sdihe us ‘witnesses, to ‘be paid ‘by the defendant when they are 
itidebtedd ‘to hin, ‘and by the plaintiff when they ‘are not indebted, 

Sec. 31. The defendant against whom an attachment has been issued 
tHier-the provision of this’act, tay ‘a¥dil ‘himself of any setoff praperly 
pleadsble ‘thn Uther ‘respects, “dlthough not Ute when the suit was com- 
mhiëèwcet: Provided, Such Beton ‘be ‘tie dt ‘the ‘time of trial, and any 
dath, te or’not tue, may ‘be set off ‘by the garnishee whether {t exists 
against the plaintiff ‘or défendant tn the suit. 

| 
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Sec. 32. The writ of attachment, as authorized by this act, may be 
dasped apd served-on Sunday: Provided, In addition to the requintes 
prescribed in section first, the affidavit shall state that it would be 
unsafe to delay proceedings till Monday. 

Sec. 33 <Any person feeling himself aggrieved by the Judgment of 
the court, made under the authority of any of the provisions of this 
act, shall be entitled to the same remedies as are allowed under similar 
circumstances in ordinary cases, 

Sec, 34. No writ of attachment shall be quashed, nor the subsequent 
proceedings deemed invalid, on account of apy defect in the writ which 
mould net have been fatal in a summons, nor on account of any 1m- 
sufficiency in the affidavit or bond’--Promded, A sufficient affidavit or 
pond shall be fled with a reasonable time after objections haye been 
taken to these onginally filed. 

bec. 85. Where two or more are jointly bound or indebted, the writ 
of attachment provided for by this act, may be issued against the 
separate or jeint estates or oth of such joint debtors, or any of them. 
in the same manner as provided for in other cases, 


FORMS z. 
The following or other equivalent forms shall be deemed sufficient in 
cases to which they apply 


Writ OF ATTACHMENT, 


JTEaTL LORY Or OREGON, P 
‘County, , 


To the Sheriff of said county: 

Whereas, A. B, has stated on affidavit that J.:S is justly andebted to 
him in an amount not less than dollars, (if the writ be issued in 
an action ex-delicto it should state that) whereas an an action (here 
state the action) brought by A B. against J. S. an order has been duly 
obtained directing the said defendant to be held to bail in the sum of 
dears; and whereas an affidavit bas been filed according to law 
stating that as deponent verily believes (or as the case may be) the 
said J. S is a non-resident, &c, &c, (the same as above) and also that 
ar deponent verily believes said J. S. is a non-resident of this Territory 
(or that -he has abaconded, eras the case may be) according to the re- 
quirements of the first seetion of this act. 

Therefore, these are, in the name ef the United States of America, to 
command you to attach the lands, tenements, goods, chattels, ments, 
ereflits, meneys, and effects, of said J. S, wherever the same may be 
iovwnd in your eounty, or so much thereof as may be necessary to satisty 
the ameunt abore -atated, together with interest and costs of swt, and 
safely to preserve said property to be dealt with according to law, and 
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you are also required to make due return of your doings in the premises 
to the district court of said county on the first day of the next term of 


said court thereof, and have you then and there this writ. Witness, 
&c, &. 


SUMMONS TO GARNISHEES 


TERRITORY OF OREGON, 
County, J 


To the Sheriff of said county: 

Whereas, A. B. has sued out a writ of Attachment against J. S, and 
whereas the said A. B. has stated on affidavit that K. S. and M N. 
have property or credits in their hands or care belonging to the said 
J. S., and that R. M. is indebted to the said J. S. These are, therefore, 
ın the name of the United States, to command you to summon the said 
K. S, M. N, and R. M., to appear before the district court of said 
county, on the first day of the next term thereof, to answer such ques- 
tions in the premises as may be propounded to them by said court, or 
under its direction; hereof fail not, and have you then and there this 
writ, with a return of your doings thereon. Witness, &c., &c. 
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Section 1. Be ıt enacted by the Council and House of Representatives 


, of the Territory of Oregon, That any instrument under seal, fully and 


freely executed and delivered, shall be deemed valid and binding, 
according to the fair intent and meaning thereof, in all cases not other- 
wise declared by express statute, unless the execution or delivery of 
such instrument shall have been obtained by fraud or for an unlawful 
purpose. 

Sec. 2. Where a statute requires security to be given for any pur- 
pose whatever, such security, unless otherwise directed, may be by 
bond, with sufficient sureties, made payable to the clerk of the district 
court of the county where the same shall be executed, for the use of 
the persons intended to be thereby secured, and shall be filed in the 
office of said clerk. 

Sec. 3 Where not otherwise provided, any person, for whose benefit 
or security a bond or other instrument shall have been executed, may, 
upon a breach of any of the covenants or conditions thereof, maintain 
an action at law to recover the damages he may have sustained in the 
premises. 

Sec. 4. If such instrument shall have been intended for the security 
of the public in its corporate or political capacity, the county commis- 
sioners of the county where the same shall have been filed as aforesaid 
may maintain said action for the use of their county. 
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a) 


Sec 5. In any of the above mentioned cases, the action may be pros- 
ecuted ın the name of the person to whom the said bond shall have been 
made payable, and for the use of the actual party ın interest. 

Sec. 6. The said clerk of the district court shall furnish a certified 
copy’ of said bond to any person applying therefor, upon his paying for 
such copy at the rate of twenty cents for every folio of one hundred 
words therein contaimed. 

, _ SEC. 7. Although cases may present themselves wherein some par- 

ticulars herein contained may be contravened by statutory enactments, 
still ın other respects, even under such circumstances, the above direc- 
tions may as far as practicable be pursued 

Sec. 8 Nothing herein contained shall be construed to render in- 
valid any instrument which would otherwise have heen of binding effi- 
cacy, nor to prohibit any course of proceeding which would have been 
allowed had this act not taken effect 


CRIMES AND PUNISHMENTS 


Be tt enacted by the Council and House of Representatives of the Ter- 
ritory of Oregon, That the following shall hereafter be the code of 
criminal jurisprudence in the Territory of Oregon | 


$ 


f q 
MURDER. | 


SecTioxn 1. Murder is the unlawful killing of a human being ın the 
peace of the United States, with malice aforethought, and either express 
or implied. 

Sec. 2. The manner of the killing is not material, further than it 
may show the disposition of mind, or the intent with which the act 
was committed 

Sec 3 Malice shall be implied when no considerable provocation 
appears, or when all the circumstances of the killing manifest an aban- 
doned and wicked disposition. 

Sec. 4. In order to make the killing murder, it is requisite that the 
person injured die within a year and a day after the stroke received, or 
the cause of death administered, in the computation of which, the whole 
of the day on which the offence was committed shall be reckoned the 
first day 

Sec. 5 The punishment of every person convicted of the crime of 
murder, shall be death. 


MANSLAUGHTER, 


Sec 6. Manslaughter shall consist in the unlawful killing of a hu- 
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man being withont malice express or implied, and without deliberation 
It must be valuntary, upon a sudden heat of passion, caused by a provo- 
cation apparently ‘sufficient to make the passion irresistable, in the 
idommnission of an unlawful ‘act or.a lawful act, without «ue caution or 
circumspection 


Sec. 7. Tn'cases of voluntary ‘manslaughter there must ‘be a serious 
and highly provoking injury inflicted upon the person killing, sufficient 
to excite an irresistable passion in a ‘reasonable ‘person, or an attempt by 
‘the person killed to commit a serfous personal injury on the person kill- 
ing, endangering the life or lintb of such person. 


Sec. 8. The killing must be the result of that sudden, violent impulse 
of passion, supposed to be irresistable, for if there should appear to haxe 
heen an interval between the assault or provocation -given and:.the kill- 
ing, sufficient for the voice of reason and humanity to be heard, the knl- 
ing shall be attributed to deliberate revenge and punished as murder. 


Sec. 9. Involuntary manslaughter shall consist in the killing of a 
human being without an intent so to do, in the commission of an un- 
lawful act, or in a lawful ‘act, which might probably produce such a 
consequence in an unlawful manner: Provided always, That when such 
shsvohiitary ‘killing ‘shall ‘happen im the -commissien of ‘an unlewful act, 
which ¿ints consequences naturalty itendsito destroy ‘the ‘hfewfa human 
being, or is committed in the prosecution af a felonious intent, the 
offence shall be deemed and adjudged to be murder. 


Sec. 10. The wilful killing of .an unborn quick child, by any injury 
to the mother of such child, which would be murder if it resulted in the 
death of.such mother,.shall-be-adjudged manslaughter, and every person 
«who shall administer to any woman, pregnant with -a child, :any medi- 
cine, drug, or substance whatever, or shall employ any other -means 
with intent thereby to-destrey such child, iand therehy cause its death, 
qinless the:same shall -be necessary tto preserve the life of the mother, 
shall be demed guilty of manslaughter. 


‘Sec, T. In orfer to make ithe killing manslaughter, it is requisite 
‘thatthe person:Hie-within-a year anti:a day -after the stroke received, 
or the cause of death administered, in the-computation of whith ‘time 
‘the whole-of the:day‘on which the hurt was-done or the-cause of death 
was atiniinigtered, Shall -be rackoned as the first. 


„Sge. 12. Any person may be convicted of manslaughter under an 
indictment for murder, if the evidence fails to prove the latter .and 
zstablishes .the former affence 


Sec 13. Every person convicted of the crime-of .manslaughter, shell 
be punished by imprisonment at hard labor in the penitentiary, for a 
term not exceeding seven years, and :fined in any sum not exceeding 
ten thousand dollars nor less than five hundred dollars; which term 
of .years shali ‘be uletermined hy the jury. 7 
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Sec. 14 Austffiable! ihomicide shall consist in the killing of a human 
being in necessary self-defence, ‘or defence of habitation, property, or 
‘person, agafnat-one “who manifestly intends or endeavors, by violence or 
strprise, to ‘commit’a known felony, such as murder, rape, robbery, bur- 
glary ani the like upon ¢ither person or property, or against any person 
or persons ‘who manifestly intend or endeavor in a violent, ridtous or 
tumultuous manner, ‘to Sitter the ‘habitation of another for the purpose 
of assaulting or offering personal violence to any peison dwelling or 
being therein. eee T 

‘Sec. 15 <A bare -fear of „any of these offences, to prevent which the 
homicide is alleged to have been committed, shall not be sufficient to 
justify the -killing, It must appear that the ciraumstances were suf- 
ficient to excite the fears of a reasonable -person, and that the party 
killing really acted under the influence -of those fears, and not m a 
spirit of revenge 

Sec. 16. Tf -a person ‘kill another in self-defence, at must appear that 
the danger was so urgent and pressing that in order to save his own 
He -or to prevent his receiving great bodily harm, the killing of the 
other was -dbsolutely necessary, and {t must ‘also appear that the ‘person 
kihet ‘was the ‘assailant, or ‘that ‘the slayer had really and in geod faith 
endeavored to ‘decline any further struggle before the mortal ‘blow 
Was given 

“Sec T7. ‘If any dMicer tn ‘the execution of his dffice in a crimmal 
case, having ‘Tegal process, be resisted and assaulted, ‘he shall be justi- 
fiell ‘if he “Kill the assaflant, If an officer or private ‘person attempt to 
take any person or persons charged with the murder, rape, burglary, 
robbery, arson, perjury, forgery, counterfeiting, and other crimes denom- 
inated felony by the common law, and he or they be resisted in the en- 
deavor to take the person or persons accused, and to prevent the escape 
of the accused by reason of such resistance, he, she or they be killed, 
the officer or private person so killing shall be justified: Provided, That 
such officer or private person, previous to such killing, shall have used 
all reasonable efforts to take the accused without success, and; that from- 
all probability there was no prospect of being able to -prevent injury 
from -such resistance and the consequent edcape of -such -accused person 
or persons, 

Sec 18. Juatifiable Homicide may Also conmst ‘in unavoidable neces- 
sity, without -any ‘will ‘or desire, and without any nadvertance or 
neghgence in the ‘party ‘kiMimg. An officer who m ‘the execution tof 
public jusbice, puts a person to ‘dedth in ‘virtue of a Jutement ‘ot a 
competent mourt, shall be ‘justified. -Proviudet, That the officer sin ‘the 
performance ‘of histduty must proceed ‘according to ‘the seritence ‘of the 
court, and the laws of the land. 
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$2 CRIMES AND PUNISHMENTS. 


ExousaBLte Homicwe, 


Sec 19 Excusable homicide by misadventure, is when a person is 
doing a lawful act, without any intention of killing, yet unfortunately 
kills another, as where a man is at work with an axe and the head flies 
off and kills a bystander, or where a parent or master is moderately 
correcting a child, or an officer punishing his criminal, and happens to 
occasion death, if shall only be misadventure, for the act of correction 
was lawful; but if such parent or master exceed the bounds of moder- 
ation, or the officer exceed the sentence under which he acts, either in 
the manner, the instrument, or quality of punishment, and death ensues, 
it will be manslaughter or murder, according to the circumstances of 
the case: And provided, That all other instances which stand upon the 
same footing of reason and justice, as specified in this section,*shail be 
considered as excusable homicide, and provided always, the homicide 
appearing excusable or justifiable, the person or persons so indicted 
upon his, her or their trial shall be fully acquitted and discharged. 


ASSAULT WITH INTENT TO INFLIcT A BopiLY INJCEY. 


Sec. 20. If any person or persons, in this Territory, shall make an 
assault with a deadly weapon, instrument, or other thing, with an intent 
to inflict upon the person of another, a bodily injury, where no consid- 
erable provocation appears, or where the circumstances of the assault 
show an abandoned and malignant heart, shall be adjudged to be a high 
misdemeanor, and any person who shall be duly convicted thereof, shall 
be fined in any sum not exceeding one thousand dollars, and imprisoned 
in the penitentiary, at hard labor, for a term not exceeding three years. 


DUELING. ° 


Sec. 21. If any person shall challenge any other person to fight a 
duel in this Territory, or elsewhere, such person being a resident of this 
Territory, or shall accept a challenge to fight a duel, or shali knowingly 
be the bearer of a challenge, for the purpose aforesaid, or shall be a 
second to any person who fights a duel, or shall aid, promote, or assist 
any duel, every such person, sò offending, upon conviction thereof, shall 
forfeit and pay any sum not exceeding two thousand dollars, nor less 
than five hundréd dollars, and shall moreover be rendered incapable of 
holding or being elected to any office of profit, trust, or emolument, 
either civil or military, in this Territory, or of voting at any election 
within the same, and shall be imprisoned in the penitentiary, at hard 
labor, not less than one nor more than three years. 

Sec. 22. Every person who shall fight a duel with any deadly weapon 
or weapons, and death ensues, shall be adjudged guilty of murder, and 
shall be punished by-death, or imprisonment, at the discretion of the 
jury, 


rae 


CRIMES AND ATTACHMENT 93 


Sec. 23 On the tral of any person for any offence under the pro- 
visions of the twenty-first section of this act, if there was a written 
challenge to fight, or any other paper, it shall not be necessary, on 
the part of the prosecution, to produce such challenge or paper, but 
shall be sufficient to prove that there was a challenge or agreement 
to fight, either verbal or written, or that such person did fight or did 
agree to fight, as the case may. be 


Rare 


Sec 24, Rape is the carnal knowledge of a female, forcibly and 
against her will 

Sec. 25. Every person who shali take unlawfully and against her 
will, any woman, and by force, duress, or menace, compel her to marry 
him or to marry any other person, or to be defiled, such offender, upon 
conviction thereof, shall be punished by imprisonment in the peniten- 
tiary, and kept at hard labor, not more than twenty years nor less than 
ten years, and be fined in any sum not exceeding one thousand dollars 

Sec. 26. Every person who shall take away any female, under the 
age of fifteen years, from her father, mother, guardian, or other person 
having the legal charge of her person, without their consent, either for 
the purpose of prostitution or concubinage, shall, upon conviction, be 
umprisoned in the penitentiary, and kept at hard labor, not less than 
three nor more than ten years. i 

Sec. 27, That if any person shall have‘ carnal knowledge of any 
woman, forcibly and against her will, or if any male person, of the 
age Of fifteen years, and upwards, shall carnally know and abuse any 
female child under the age of ten years, with her consent, every such 
person so offending, shall be deemed guilty of a rape, and upon con- 
viction thereof, shall be Imprisoned in the penitentiary, and kept at 
hard labor, not more than twenty nor less than three years 


BIGAMY 


Sec 28. Thatif any married person having a husband or wife living, 
shall marry any other person, every person so offending, and upon 
conviction thereof, shall be imprisoned in the penitentiary, and kept at 
hard labor, not more than seven years, nor less than one year; but 
nothing contained in this section shall be construed to extend to any 
person whose husband or wife shall be continually and wilfully absent 
for the space of five successive years, next before the time of such 
marriage, and unheard from during that time. 


INCEST. 


Sec, 29. That if any step-father shall have sexual intercourse with 
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his step-daughter, knowing her to be such, or if any step-mother and 
hen step-son shall have sexual intercourse together, having knowledge 
of their relationship, or any father shall. have sexual intercourse with. 
his. daughter, knowing her to. be such, or rf any brother and sister being, 
of the age of sixteen years or upwards, shall have sexual intercourse: 
together, having knowledge of their consanguinity, every step-father, 
step-daughter, step-mother, step-son, father, brother or sister so offend- 
ing, and upon conviction thereof, shall be imprmsoned im the penitentiary 
and kept at hard labor not more than ten nor Jess than three years 


PERJURY. 


See. 36. Thatıf any person om his or her oath or affirmation; in any 
action, plea, suit, bilt, petition, answer, complaint, indictment, con- 
troversy, matter or cause depending, or which may depend in any of 
the courts of this Territory, civil, criminal or military, on or in any 
affidavit or deposition, to establish any account stated, demand or bitt 
of particulars, to be presentet to any executor or administrator for 
settlement, or before any justice of the peace, referees, arbitrators, or 
before any other person Raving authority by the tawa of this Territory 
to administer an oath, or in or before the Council or House of Repre- 
sentatives of this Territory, or any committee thereof, in any deposition 
or affidavit or other oath or affirmation taken or made pursuant to the 
laws of this Territory, or of any resolution of the Council or House of 
Representatives of this Territory, or of either of them, shall wilfully 
and eormptly depose, affirm or declare any matter te be fact, knowing 
the same to be false, or shall in Hike manner deny any matter to be 
fact, knowing the same te be true, every person so offending shall be 
deemed guilty of perjury, and upon conviction thereof; shall be im- 
prisoned in tke- penitentiary, and kept at hard laber; not more than 
ten years nor Jess than three years. 

Src. 31. That if any person shall persuade, procure or suborn any 
other person to commit wilful amd corrupt perjury, every person so 
offending, upon conviction thereof, shall be imprisoned in the peniten- 
tiary amd: Kept at hard labor not more tham ten years, nor less than 
three years. 

See. 32. That in every indictment for perjury or subernation of 
perjury, it shall be-sufffelent to set forth the substance of the offenee 
charged upon fhe defendant, and before what court or authority the 
oath er affirmation was taken, averine such court or authority to have 
full power to administer the same, together with the proper averment 
or counts to falsify the matter or matters wherein the perjury is as- 
signed, without setting forth any part of any record or proceeding in 
law or equity, other than as aforesaid, and without setting forth the 
commission or authority of the court, or other authority before whom 
the perjury was committed. 
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ARSON. 

Sec, 33. Every person who shall wilfully amd malcrously set fire to 
or burn, or cause to. be burned, any dwelling house ov otker house, the 
property of any person, or any state house, court house, prison, chareh, 
bridge or any other public building; although not herem: specially 
named, or uf any person shall wilfuwy and maliciously burr any 
steam boat or other vessel whatever, whether there be any person: or 
goods on board or not, shall be deemed guilty of arson, and if any 
person shall wilfully set fire to his own buildings or other property, 
with the intent to burn the property of any other person, and the 
property or building of any other person shall thereby be burned, such 
person shall be deemed guilty of arson 

See. 34. Any person convicted of the crime of arson shall be im- 
prisoned in the penitentiary and kept at hard labor, not less than one 
year nor more than tem years, and be fined in any sum not exceeding 
one thousand dollars: 

Sec 35 If any person shall lose his, her or their lives in conse 
quenee of any arson, the offender shall be: deemed guilty of murder and 
panished accoréimnegly. 


Bureary. 


Sec. 36. That if any person shall mr the mght time, wilfully, ma- 
Ircrousty and forcibly break and eater into any dwelling house, kitchen, 
smoke house, shop, office, store house, ware homse, mak house, atilF 
frousej- milt, pottery, factory, water craft, school house, church or meet- 
ing house, er other homse, with tntent to: rob, commit a rape, or with 
intent: te steal property of any valine, er to commit any felony, every 
person so offending skall be deemed: guilty of burglary, and upon. con- 
victhon thereof, shalt be imprisoned im the penitextiary and kept at 
hard labor, not more than. ten neor tess thaw two years 


ROBBERY, 


Sec. 34. If any person shall forcibly and by violence, or by putting 
in fear, take from the person: of anether, any money or personal prop- 


erty of any value whatever, with intent to rob or steal, every person so ` 


offending shall be. deemed guilty of robbery, and upon convietion thereof, 
shall be smprisaned in the. penitentiary and kept at hard labor not more 
than, fifteen years nor less than three years. 

Sac. 38. If any perso shall wilfully and maliciausly, either in the 
day time or night season, enter any dwelling house ar other house, as 
designated in the thirty-sixth section of this act, or any barn ar stable, 
and shall attempt to kill, disfgwre ar mam any person, rob, stab, cam- 
mit a rane OF arson, every person so offending, his or her arders or 
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abettors, counselors or procurers, on conviction thereof, shall be im- 
prisoned in the penitentiary and kept at hard labor not more than ten 
years nor less than three years 

Sec. 39. That if any person shall assault another with an intent to 
commit a murder, rape or robbers, upon the person so assaulted, every 
person so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than seven years nor less 
than three years 


LARCENY. 

Sec. 40. Larceny is the felonious stealing, taking and carrying, 
leading, riding, or driving away the personal goods and chattels of 
another, and shall embrace every theft which unlawfully deprives 
another of his money or other personal property, or those means and 
instruments by which the right and title to property, real and personal, 
may be ascertained, 

Sec. 41. The felonious taking and carrying away from the possession 
(actual or constructive) or custody of another, any money, bank note, 
bond, bill, note, receipt or any instrument of writing whatever, although 
not herein specified or named, of value to the owner, shall be deemed 
larceny. 

Sec 42 The taking and removing away any goods and personal 
chattel whatever, with an intent to steal the same, whether the article 
stolen be in the immediate possession of the owner or not, or unless it 
shall appear that the owner has abandoned his claim thereto, of the 
value of twenty-five dollars and upwards, shall be deemed larceny. 

Sec. 43. If the property stolen consists of any bank note, bond, bill, 
covenant, bill of exchange, draft, order, or receipt, or any evidence of 
debt whatever, of any public security issued by the United States, or 
any scrip, or other public security issued by this Territory, or any other 
State or Territory, or of any instrument whereby any demand, right, or 
obligation may be assigned, transferred, created, increased, released, 
extinguished or diminished, the money due thereon, or secured thereby, 
and remaining unsatisfied, or which, in any event or contingency, 
might be collected thereon, or the value of the property transferred or 
affected, as the case may be, shall be adjudged the value of the article 
stolen. 

Sec. 44. Every person duly convicted of larceny shall be imprisoned 
in the penitentiary and kept at hard labor not more than seven years 
nor less than one year, and shall restore to the owner the thing or 
property stolen, if the same can be had, and if the same cannot be had, 
then the person so convicted shall be liable to the owner in double the 
value thereof, but nothing in this act shall be so construed as to make 
any judgment of éonviction evidence on the trial of any civil suit brought 
by the injured party for any recovery under the provisions of this act. 


CRIMES AND PUNISHMENTS 97 


Sec. 45, If any person shall steal from any other person or persons, 
or from any dwelling house, or from any boat or water craft, or other 
place whatsoever, any Moneys, goods, wares or merchandize, or other 
personal property, or thing, whatsoever, of a less value than twenty-five 
dollars, every person so offending, shall be deemed guilty of a petit 
larceny, and upon conviction thereof, shall restore to the owner or 
owners the thing or things so stolen, and be fined m any amount not 
exceeding five times the amount of the value thereof, and be imprisoned 
in the jail of the county not exceeding thirty days, and until the fine 
and costs are paid if the same shall be paid within twenty days from 
the expiration of said imprisonment 


BUYING or RECEIVING STOLEN Goons, &c. 


Sec. 46. Every person who shall, for his own gain, or to prevent 
the owner from again possessing his property, buy or receive any stolen 
goods, or any thing, the stealing of which is declared to be larceny, or 
property obtained by robbery or burglary, of the amount of twenty-five 
dollars and upwards, knowing the same to have been so obtained, shall, 
upon conviction, be punished as in cases of larceny 

Sec. 47. Any person chaiged with receiving stolen goods may be 
tried, convicted, and punished as well before as after the arrest or 
conviction of the principal. S 

Sec. 48. All property obtained by larceny, robbery, or burgiary, 
shall be restored to the owner, and no sale, whether ın good faith on the 
part of the purchaser oar not, shall divest the owner of his right to such 
propérty, and any peison losing property or any valuable thing, by 
larceny, robbery or burglary, may maintain his or their action against 
such felon, or against any person whatsoever, in whose hands or pos- 
session the same may be found 


FORGERY. | 


Sec. 49 That if any person shall falsely make, alte1, forge or coun- 
terfeit any record, or other authentic matter of a public nature, or any 
character, letters patent, deed, lease, writing obligatory, will, testament, 
annuity bond, covenant, bank bill, or note for the payment of money, or 
other property, or any acceptance of any bill of exchange, or the number 
of any principal sum of any accountable receipt for any note or any 
order, or any warrant of request for the payment of money, or the de- 
livery of goods and chattels of any kind, or any acquittance, or receipt, 
either for money or goods, or any acquittance, 1elease or discharge of 
any debt, account, action, suit, or demand, or other thing, real or per- 
sonal, or any plat, draft, or survey of land, or any transfer or assurance 
of money, stock, goods, chattels, or other property whatsoever, or any 
letter of attorney, or any power to receive money, or to receive and 
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transfer stock or annuities, or ‘to let, lease, or dispose of, alien, convey, 
or dispose of any goods or chattels, lands or tenements, or other estate, 
real or personal, or any bills drawn by the auditors of public accounts, 
for the payment of money of the treasury, with intent to damage or 
defraud any person or persons, body politic or corporate, or shall utter 
or publish as true and genuine or caused to be altered and published 
as true and genuine, any of the above named false, altered, forged or 
counterfeited matter, above specified and described, knowing the same 
to ‘be false, altered, forged or counterfeited, with intent to prejudice, 
damage or defraud any person or persons, body corporate or politic, 
every person so offending shall be deemed guilty of forgery, and upon 
conviction thereof, shall be imprisoned in the penitentiary and kept at 
hard labor for any space of time not more than twenty years hor less 
than three years. 


MAIMING. ‘S 


Sec. 60. That if any person shal] voluntarily, unlawfully, and on 
purpose, cut or bite the nose, lip or lips, ear or ears, or cut out or 
disable the tongue, put out an eye, slit the nose, ear or lip, cut or 
disable any limb or member of any person, with intent to murder, kill, 
maim or disfigure such person, every person so offending, upon convic- 
tion thereof, shall be imprisoned in the penitentiary and kept at hard 
labor not more than twenty years nor less than one year. 

Sec, 51. If any person shall maliciously stab or shoot any other 
person, with intent to kill, wound or maim such person, every person so 
offending, upon conviction thereof, shall be imprisoned in the peniten- 
tiary and kept at hard labor not more than twenty nor less than one 
year, 


CoUNTERFEITING Pubric SEALS 


Sec. 52 If any person or persons shall fraudulently forgé, deface, 
corrupt, or counterfeit the great seal of this Territory, the seal of any 
court or public officer, by law entitled to have and use a seal, and shall 
make use of the same, or shall forge or counterfeit the signature of any 
public officer, or shall unlawfully and corruptly, and with evil intent, 
affix any of the said true seals to any commission, deed, warrant, par- 
don, certificate or other writing, or who shall have in possession or 
custody any such counterfeit seal, and shall wilfully conceal the same, 
knowing it to be falsely made and counterfeited, and shall be duly con- 
victed thereof, shall be fined ın any sum not exceeding five hundred 
dollars, and be imprisoned ın the penitentiary at hard labor not exceed- 
ing seven years, 
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TESTIMONY, 


Sec. 53. On the trial of any person for forging any bill or note pur- 
porting to be the bill ör note of some incorporated company or bank, or 
for passing, or attempting to pass, dt having in possession with intent to 
pass any such fotgéd bill or note, it shall not Be necessary to prove the 
incorporation of such bank or company, by the charter or act of incor- 
poration, but the same may be proved by general reputation; persons 
of skill shall be competent witnesses to prove that such bill or tote, 
or other writing is forged or counterfeited 


Soe rete 


COUNTERBELTING COIN 


Sec. 54. That if any persoh shall counterfeit any of the coins of thé 
gold, silver or copper, currently passing in this Térritory, or shall alter 
or put Off counterfeit coin or coins, knowing them to be such, or shall 
make any instrument for counterfeiting any of the coins aforesaid, 
knowing the purpose for which such instrument was made, or shall 
knowingly have in his possession aid secretly keep any itiktrument for 
the purpose of counterfeiting any of the coins aforesaid, every person 
so offending, upon conviction thereof, shall be imprisoned ih the peni- 
tentiary and kept at hard labor not more than fifteen nor less than one 
year, ta 

Sec. 55, That if any person shall sell, barter, or im amy manner dis- 
pose of any false, forged or counterfeited bank note or notes, or shall 
sell, barter or in any manner dispose of any counterfeit bank note or 
notes, the same not being filled up, or the signature thereto forged or 
affixed, whether by single bill or by sheets, or shall sell, barter or in any 
manner dispose of any bank note or notes, the same being filled up, But 
having signatures of persons not the officers of the bank from which 
such note or notes purport to have been issued, or having the names of 
fictitious persons thereto, or if any person shall be detected with any 
such counterfeit or spurious bank note or notes in his possession for the 
purpose of selling, bartering or disposing of the same, or if any peison 

“shall make, alter, publish, pass, or put in circulation any note or notes, 
bill or bills, purporting to be the note or notes, bill or bills, of a bank, 
company 01 association which never did in fact exist, such person or 
persons knowing at the time of publishing, passing or putting in circu- 
lation any such note or notes, bill or bills, that the bank, company or 
association purporting to have issued the same never did exist, every 
person so offending, upon conviction thereof, shal] be imprisoned in the 
penitentiary Hid Kept at Hard labor not more thai fifteen years nor Tess 
than one yeär. l 

Sec. 56 That if any person shall gild any of the silver cöins cur- 
feritly passing in this Territory, or shall gild ahy other metal having 
the likeness and sifnilitude of any of the coins currently passing in this 
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Territory, so as to give it the appearance of any of the gold coins of the 
United States, or any of the gold coins currently passing in this Terri- 
tory, with intent to injure or defraud, or if any persons shall pass or 
put in circulation any such false or gilded money, knowing that it is 
not genuine, the persons so offending, shall upon conviction thereof, be 
imprisoned ın the penitentiary and kept at hard labor not more than 
fifteen years nor less than one year. 

Sec. 57. That if any person shall engraye any plate for striking or 
printing any false or counterfeit bank notes, knowing it to be designed 
for that purpose, or shall knowingly have in his possession, and secretly 
keep, any plate for the purpose aforesaid; and if any person shall 
engrave, cut, indent, or cause any piece or pieces of brass, copper or 
any other metal for striking, printing, or altering any of the writing, 
printing or figures of any bank note or notes, bill or bills, knowing them 
to be designed for that purpose, or shall knowingly have in his pos- 
session, and secretly keep the same, for the purpose aforesaid, any per- 
son so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than fifteen nor less than 
one year. 

Sec 58. That if any person shall attempt to pass any base or coun- 
terfeit coin or coins, knowing them to be such, or shall attempt to pass 
any false, forged or counterfeit bank note or notes, knowing them to be 
such, every person so offending, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof, shall be imprisoned in the peni- 
tentiary and kept at hard labor not more than fifteen years nor less 
than one year. 


FRAUDULENT CONVEYANCES 


Sec. 59. That if any person or persons shall knowingly sell or con- 
vey any tract or tracts of land without having title to the same, either 
in jaw or equity, by descent, devise or evidence by a written contract, 
or by deed of conveyance, with intent to defraud the purchaser every 
person so offending, upon conviction thereof, shall be imprisoned in the 
penitentiary and kept at hard labor not more than seven years nor less 
than one year: but nothing in this section shall be so construed as to 


prohibit any person or persons being the bona fide owners and occupants 
of improvements on the public lands from selling the same, 


ATTEMPT TO Poison. 


Sec. 60. That if any person or persons shall administer poison to 
another with intent to destroy or take the life of the person or persons 
to whom the same shall be administered, or to do him or them any 
injury, or if poison shall be prepared with the intent aforesaid, and the 
same shall be taken by any person or persons whereby an injury to such 
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person or persons may be done, every person so offending, their aiders 
and abettors, upon conviction thereof, shall be imprisoned in the peni- 
tentiary and kept at hard labor not more than fifteen years aba not 
less than three years. 


FALSE IMPRISONMENT | 


Sec. 61 False imprisonment shall consist in an unlawful violation 
of the personal liberty of another, by confinement or detention, without 
sufficient legal authority. Any person convicted of false imprisonment 
shall be fined in any sum not exceeding two thousand dollars, and im- 
prisonment in the penitentiary at hart tabor not exceeding i years. 


l 
KIDNAPPING., 


| 

Sec 62. If any person or persons shall forcibly steal, take or arrest 
any man, woman or child in this Territory, and carry him or her into 
another country, State or Territory, or who shall forcibly take or arrest 
any person or persons whatsoever, with a design to take him or her out 
of this Territory without having legally established his, her or their 
claim according to the laws of this Territory, or of the United States, 
shall upon conviction thereof, be punished by a fine not exceeding one 
thousand dollars and by imprisonment in the penitentiary at hard labor 
not exceeding ten years. 


l 
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DESTROYING AND Erractne DEEDS, &c 


m 


Sec. 63 Every person who shall fraudulently or maliciously tear, 
burn, efface, cut or in'any other way destroy any deed, lease, bond, will 
or any other writing sealed, or any bank bill or note, check or warrant, 
for the payment of money, or other writing or security for the payment 
of money, or the delivery of goods, or any certificate or other public 
security of this Territory or of the United States, or any of them, for 
the payment of money, or any receipt, acquittal, release, defeasance or 
discharge of any debt, suit or other demand, or any transfer or assur- 
ance of money, stock, goods, chattels or other property, or any letter of 
attorney or other power, or any day book or other book of account, or 
any agreement or contract whatsoever, with intent to defraud, prejudice 
or injure any person or body corporate, upon conviction thereof, shall 
be fined in any sum not exceeding one thousand dollars and be im- 
prisoned in the penitentiary at hard labor for a term not less than one 
year nor more than five years 


MISPRISON OF FELONY. 


Src. 64. If any person or persons having Knowledge of the actual 
t 
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commission of the crime of wilful murder or other felony within this 
Territory, shall conceal and not, as soon as may be, disclose or make 
known the same to some judge. or justice of the peace within the said 
Territory, on conviction thereof, such person or persons shall be 
adjudged guilty of misprison of felony, and shall be imprisoned in 
the penitentiary at hard labor not exceeding three years, and fined 
not exceeding five hundred dollars. ` 


OFFICERS AND OTHER PERSONS AIDING ESCAPES. 


Sec. 65, That if any of the assistants, guards or other officers of 
the penitentiary, or of any jail, or any other person whatsoever, shalt 
procure, aid or abet any of the convicts or any other person imprisoned 
on a charge of felony confined therein, to escape therefrom, the person 
or persons so, offending, shall upon conviction thereof, be imprisoned in 
the penitentiary and kept at hard labor for any space of time not greater 
than the convict thus procured, aided or abetted to escape was originally 
sentenced for. And any person aiding or abetting the escape of such 
felon from jail as aforesaid, and upon conviction thereof, shall be ım- 
prigoned in the penitentiary and kept at hard lapor not more than ten. 
years nor less than one year. 

Src 66. That if any person shall aid, abet or procure any other 
person to commit any of the offences of this act made criminal, every 
person so offending, shall upon conviction thereof, be imprisoned in the 
penitentiary and kept at hard labor for any time between the respective 
periods for which the principal offenders could be imprisoned for the 
principal offence, or if such principal offender would on conviction be 
punished with death or imprisonment for life, then such aider or 
abettor, or procurer, shall be imprisoned for life, or may be punished 
with death as the occasion may require. 

Sec 67. That if any person shall give any mortal blow or admin- 
ister any poison to another, within any county in this Territory with 
intent to kill, and the party so stricken or poisoned shall afterwards 


_ die thereof in another county or State, the person giving such mortal 


blow, or administering such poison, may be tried and convicted of 
murder or manslaughter, as the case may he, in the county where such 
mortal blow was given or poison administered 


JAILOR WEEN GUILTY OF OPPRESSION. 


Sec. 68. Bvery jailor when guilty of inhumanity or oppression to 
any prisoner under his care or custody in, this Territory, upon convic- 
tion thereof, shall be fined in any sum not exceeding five hundred dol- 
lars and be removed from office, 
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OBSTRUCTING EXECUTION OF PROCESS. 


See. 69. If any person or persons shall knowingly and wilfully ob- 
struct, 1esist, or oppose any officer of this Territory, in serving or at- 
tempting to serve or execute, any mesne process, or warrant, or any 
rule or order of any of the courts of this Territory, or any other legal or 
judicial writ or process, whatsoever, or shall assault, beat, or wound 
any officer, or other person, duly authorized, in serving or executmg 
any writ, rule, order, process, or warrant aforesaid, every person so 
offending in the premises, shall on conviction thereof, be imprisoned not 
exceeding two years, and fined not exceeding three hundred dollars. 
Provided, Tf any officer or person whomsoever, shall assault or beat 
any individual, under color of his commission or authority, without 
lawful necessity for so doing, he shall on conviction, suffer the same 
punishment. 


RESCUE AFTER CONVICTION. 
l 
Sec. 70 If any person or pesons shall, by force or otherwise, set 

at Nberty, or rescue any person, who shall have been found guilty, or 
convicted of any crime, the punishment of which is death, such person, 
on conviction thereof, shall be punished by imprisonment not exceeding 
five years nor less than one year; and if any person or persons shall 
set at liberty, or 1escue any person who shall have been found guilty 
or convicted of any crime, the punishment of which is imprisonment, 
whether such person be in custody of an Officer or in jail, the person so 
offending, on conviction thereof, shall be sentenced to the same punish- 
ment that would have been inflicted on the person so set at liberty or 
rescued. 


t 


RESCUE FROM Civ Process 


Sec. 71. If any person or persons shall rescue or set at liberty any 
person in legal custody, on civil process, such person shall, on convic- 
tren, be fined in any sum not exceeding double the sum for which said 
civil process issued. 

$ 


ASSISTING PERSONS IN JAIL To ESCAPE, &c 


See. 72. H any person shall aid or assist a prisoner, lawfully cont 
mitted or detained in any jail, for any offence agamst this Territory, or 
who shall be lawfully confined by virtue of any civil process, to make 
his or her escape from jail, though no escape be actually made, or if 
any person shall convex or cause to be delivered to such prisoner any 
disguise, tastrument or arms, proper to facilitate the escape of such 
prisoner, amy persen so offending, although no escape or attempt to 
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escape be actually made, shall on conviction, be punished by fine not 
exceeding five hundred dollars nor less than one hundred dollars, and 
imprisonment in the penitentiary at hard labor for a term not ex- 
ceeding two years 


OFFICERS REFUSING TO ARREST, &c. 


Sec 73. If any sheriff, coroner, keeper of a jail, constable, or other 
officer, shall wilfully refuse to receive or arrest any person charged 
with a criminal offence, then such sheriff, coroner, jailor, constable, or 
other officer, shall on conviction, be fined not exceeding two hundred 
dollars nor less than fifty dollars, and imprisoned not exceeding six 
months in the common jail. 


+ 


COMPOUNDING CRIMINAL OFFENCES. 


Sec. 74. If any person shall take money, goods, chattels, lands or 
other reward or promise thereof, to compound any criminal offence, 
Such person or persons, on conviction thereof, shall be fined in double 
the sum or value of the thing agreed for or taken, but no person shall 
be debarred from taking his goods or property from the thief or felon, 
or receiving compensation for the private injury occasioned by the 
commission of any such criminal offence. 


CONSPIRACY. 4 

Sec. 75. If two or more persons shall conspire or agree, falsely and 
maliciously, to charge or indict any person for any criminal offence, 
each of the persons so offending, shall on conviction, be fined in any sum 
not exceeding one thousand dollars and imprisoned not exceeding one 
year. 

Sec. 76, That in all cases when any person shall be convicted of any 
offence by this act declared criminal, and made punishable by imprison- 
ment in the penitentiary or county jail, the judge shall determine, from 
the nature of the case, for what period of time, within the respective 
periods prescribed by law, such convict shall be imprisoned at hard 
labor in the penitentiary, or confinement in the county jail, and shall 
moreover determine for what period of time (if any) such convict shall 
be kept in solitary confinement, in the cells of the penitentiary, without 
labor, and the court shall also render judgment against such convict for 
the costs of such prosecution, and award execution thereon against the 
goods and chattels, lands and tenements of said convict. 

Sec. 77. That in all trials for murder, the jury before whom such 
trial is had, if they find the prisoner guilty thereof, shall ascertain in 
their verdict whether it be murder or manslaughter, and if such person ` 
be convicted, by confession in open court, the court shall proceed, by 
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examination of witnesses ın open court, to determine the degiee of the 
crime, and shall pronounce sentence accordingly. 

Sec, 78, That the mode of inflicting the punishment of death, in all 
cases under this act, shall be by hanging by the neck until dead, and 
the sheriff, and in case of his death, mability, or absence, the coroner 
of the proper county, in which sentence of death shall be pronounced, by 
virtue of this act, shall be the executioner. 

Sec. 79. That any person sentenced to be punished for any crime 
specified in this act (when sentence shall not have been reversed or an- 
nuled) shall be deemed incompetent to be an elector, juror, or witness, 
or to hold any office of honor, trust, or profit, within this Territory, 
unless the said convict shall receive fromthe Governor of the Territory, 
a general pardon under his hand and seal of the Territory, ın which case 
said convict shall be restored to all his civil rights and privileges: 
Provided, however, That such pardon shall not release such convict from 
the cost of his conviction. 


SECOND CLASS PUNISHED GENERALLY BY IMPRISONMENT IN 
COUNTY JAIL OR FINE, OR BOTH 


Sec. 1. That if any clerk or servant of any private person or of any 
copartnership, or if any officer, agent, clerk or servant of any incorpora- 
tion or company, shall embezzle or convert to his own use, or fraud- 
ulently make away with or secrete with intent to embezzle or fraud- 
ulently convert to his own use, without the consent of his master or 
employers, any money, godds, rights in aetion, or other valuable security 
or effects whatever, belonging to any other person, which shall come 
into his possession or under his care by virtue of his employment or 
office, he shall upon conviction, be punished in the manner prescribed 
by law, for feloniously stealing property of the value of the article so 
embezzled, taken or secreted of the value of any sum of money payable 
and due upon any right in action so embezzled. 


Sec. 2. If any carrier or other person to whom any goods, money, 
right in action, or any valuable personal property or effects, shall have 
been delivered to be transported or carried for hire, or any person 
employed in such transportation or carrying, shall without the assent 
of his employer, také, embezzle or convert to his own use, such goods, 
money, right in action, property or effects, or any part of them, or any 
part thereof, and before delivery of such article at the place, or to the 
person entitled to receive the same, he shall upon conviction, be pun- 
ished in the manner prescribed by law, for feloniously stealing property 
of the value of the article so taken, embezzled, converted or secreted. 


Sec. 3. That if any person shall, in the night season, break open 
and enter any mansion, house, shop, store or any other house or build- 
ing whatever, boat or other water craft in which any person shall reside 
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or dwell, and shal! commit or attempt to commit any personal violence 
or abuse, or shall be so armed with any dangerous weapon, as to indi- 
cate a violent intention, the person so offending, shall upon conviction 
thereof, he fined in any sum not exceeding three hundred dollars, and be 
mprisoned in: the cell or dungeon of the jail of the county not exceeding 
thirty days, at the discretion of the court. 

Sec. 4, That if any person shall in the day time, unlawfully break 
open, and enter any mansion, house, shop, store or other building, boat 
or other water craft, in which any person shall, or may dwell or reside, 
and shall commit or attempt to commit any personal abuse, he or she so 
offending, shall upon conviction thereof, be fined in any sum not exceed- 
ing one hundred dollars, and be imprisoned in the cel! of the jait of the 
county not exceeeding twenty days. 

See. 5. That if three or more persons shall assemble together with 
intent to do any unlawful act, with force and violence, againat the per- 
son or property of another, or to do any unlawful aet against the peace, 
or being lawfully assembled, shall agree with each other, to any unlaw- 
ful act as aforesaid, and shall make any movement or preparation there- 
for, the persons so offending, shalt each on conviction thereof, be fined in 
any sum not exceeding two hundred dollars and be imprisoned in the 
cell of the jail of the county not exeeeding twenty days. 

Sec. 6 That whenever three or more persons shall be assembled as 
aforesaid, and proceed to commit any of the offences aforesaid, it shall 
be the duty of all judges, justices of the peace and sheriffs, constables 
and all ministerta? officers, upon actual view, or as soon as may be on 
information, make proclamation in hearing of such offenders, in the 
name of the United States, to disperse and depart to their several homes 
or lawful employment, ana if upon such proclamation, such persons shall 
not disperse and depart as aforesaid, it shalt be the duty of such judges, 
justices of the peace and sheriffs, and alt other ministerial officers 
respectively, to call upon all persons near, and if necessary throughout 
the county, to aid and assist in dispersing and taking into custody, alt 
persons assembled as aforesafd, and military officers and others called 
on as aforesaid, and refusing to render immediate assistamce, shall each 


upon conviction thereof, be fined in any sum not exceeding fifty dollars. 


Sec. 7. That if any person shalt forcibly obstruct any of the au- 
thorities aforesaid, or if any three or more shall continue together after 
proclamation made as aforesaid, or attempted to be made and prevented 
by such rioters, or in case of ho proclamation, any three or more 
persons being assembled as aforesaid, shall commit any unlawful act as 
aforesaid, every such offender, upon conviction thereof, shall be fined in 
any sum not exceeding five hundred dollars, and imprisoned in the cell 
of the jail of the county not exceeding thirty days, and shall moreover 
find seeurity fer good behavior and to keep the peace for a time not 
execeding one year. 

Src. 8 'Fhat if any of the persons so unlawfully assembled, shall 
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be killed, maimed, or otherwise injured in consequence of resisting the 
judges or others in dispersing or apprehending, or im attempting to dis- 
perse and apprehend them, said judges, justices of the peace, sheriffs, 
and other ministerial officers, and others acting by their authority or 
the authority of either of them, shall be holden guiltless: Provided, 
Such killing, maiming or Injury, shall take place in consequence of the 
use of necessary and proper means to disperse or apprehend any such 
persons so unlawfully assembled. 

Sec 9 That if any person shall abuse any judge or justice of the 
peace, resist any sheriff, constable or other officer in the execution of 
his office, the person so offending, shall on conviction thereof, be fined 
in any sum not exceeding two hundred dollars, or imprisoned in, the 
jail of the county not exceeding twenty days, or both at the discretion 
of the court. 7 

Srv. 10. That ff any judge, justice of the peace, sheriff, coroner, 
constable, jailor or other officer of this Territory, either judicial or 
ministerial, shall knowingly ask, demand or receive any fee or reward, 
to execute and do his duty, other than {s or shall be allowed by the laws 
of this Territory, every person so offending, shall upon conviction 
thereof, be fined in any sum not exceeding two hundred dollars, or im- 
prisoned in the jail of the county not exceeding twenty days, and be 
incapable of holding any office of profit or honor thereafter for the 
term, of three years. 

Sec. 11. That if any person shall, by false pretence or pretences, 
obtain from any other person, any money, goods, merchandize or effects, 
whatsoever, with intent to cheat and defraud such person of the same, 
or shall fraudulently make and transfer any bond, bill, deed of sale, 
gifts; grants or conveyances, to defeat his creditors of their just de- 
mands, such person so offending, shall upon conviction thereof, be fined 
in any sum not exceeding one hundred dollars, and imprisoned in the 
jail of the county not exceeding ten days, 

Sec 12. That if any person shall take upon himself to exercise or 
officiate in any office or place of authority in this Territory, without 
being legally authorised, or if any person, by color of his office, shall 
wilfully and corruptly oppress any person, under pretence of acting in 
his official capacity, the person so offending, shall upon conviction 
thereof, be fined in any sum not exceeding two hundred dollars, or im- 
prisoned in the jail of the county not exceeding ten days, or both at 
the discretion of the court 

Sec. 13. That lf any judge, justice of the peace, clerk of any court, 
sheriff, coroner, constable, attorney or counselor at law, shall encourage, 
excite and stir up, any suit, quarrel, or controversy, between, two oar 
more persons, with intent to injure such person or persons, such judge, 
justice of the peace, clerk, sheriff, constable, attorney, or counselor at 
law, shall upon conviction thereof, be fined In any sum not exceeding 
twọ hundred dollars, and shall be answerable to the party in treble 
damages. ` 
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Sec. 14. That if any sheriff, coroner, constable, jailor, clerk, county 
recorder, county treasurer, or assessor, by color of or in execution of 
his office, shall designedly, wilfully, or corruptly injure, defraud, or 
oppress any person, or shall attempt to defraud, injure or oppress any 
person, such sheriff, coroner, constable, jailor, clerk, county recorder, 
county treasurer, or assessor, shall upon conviction, be fined in any sum 
not exceeding two hundred dollars, and be answerable to the party 
injured, defrauded or oppressed, in treble damages, 


Sec, 15. That if any person shall wilfully or maliciously cut down, 
break, level, demolish, or otherwise damage any bridge, embankment, 
or mill-dam, or break and destroy the windows or doors of any dwelling 
house, or in anywise injure any house or houses, or shall set fire to, or 
burn or destroy or procure or cause to be burnt or destroyed, any bar- 
rack, cock, crib, rick, or stack of hay, corn, wheat, oats, barley, or other 
grain of any kind, or shall cut down, girdle or destroy any fruit tree or 
shade tree, or shall cut, pull down, burn or destroy any gate, post, 
railing or fence, or shall pull down, burn or destroy any pile of wood, 
boards or plank, or other lumber, or shall overturn any cart, wagon, 
or other carriage, or shall run them into sloughs, holes, or other places, 
or shall cut loose, or set at drift, any ferry flat, or boat, or other vessel, 
for mischief, or shall unlawfully, wantonly, wilfully or maliciously kill, 
wound, disfigure, or destroy any horse, mare, filly, colt, ass, or gelding, 
or any bull, ox, steer, bullock, cow, heifer, or calf, or any sheep or 
lamb, or any hog, dog, or any other useful animal, being the property 
of another, every person so offending, on conviction, shall be fined not 
exceeding two hundred dollars, or imprisoned not exceeding thirty days, 
or both at the discretion of the court. 


Sec. 16. That if any person shall maliciously alter, or wilfully alter, 
deface, break down, or destroy any monument, or tombstone, erected or 
set up to perpetuate the memory of any deceased person, every person 
so offending, shall upon conviction thereof, be fined in any sum not 
exceeding two hundred dollars, or be imprisoned in the jall of the 
county not exceeding thirty days, or both at the discretion of the court. 

Sec 17. That if any person shall wantonly dig or take up any corpse, 
or dead body, or shall aid, assist, or be in any way concerned, either in 
the attempt or in digging or taking up, or in carrying away such corpse 
or dead body, as aforesaid, without the knowledge and consent of the 
relatives or friends ‘of the deceased; every person offending in any of 
the aforesaid instances, shall upon conviction thereof, be fined in any 
sum not exceeding one thousand dollars, and be imprisoned in the 
county jail not more than thirty days. 

Sec. 18. That if any person shall wilfully and maliciously alter or 
deface any artificial ear-mark or brand, upon any horse, mare, foal, 
filly, mule, ass, sheep, goat or swine, cow, ox, steer, bull or heifer, 
property of another, every person so offending, shall on conviction 
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thereof, be fined ın any sum not exceeding fifty dollars and be Hable to 
the party ın treble damages 


Sec, 19 That if any person having been called upon by the sheriff 
or other ministerial officer, in any county in this Territory, to assist 
such sheriff or other officer in apprehending any person charged with, 
or convicted of any offence against any of the laws of this Territory, or 
in securing such offender when apprehended, or in conveying such 
offender to the jail of the county, shall refuse to render such assist- 
ance, every person so offending, shall upon conviction thereof, be 
fined ın any sum not exceeding fifty dollars 

Sec, 20. That if any person shalt-knowingly send or deliver any 
letter or writing, with or without any name subscribed thereto, or 
signed with a fictitious name, containing wilful and malicious. threats 
of injury of any kind whatever, or with intent, or for the purpose of 
extorting money or other valuable things from any person, every 
person so offending, shall upon conviction thereof, be fined in any sum 
not less than fifty nor more than five hundred dollars, or be imprisoned 
in the jail of the county not exceeding twenty days, or both at the 
discretion of the court 

Sec. 21. That if any married woman shall hereafter desert her 
husband, live and cohabit with another man in a state of adultery, she 
shall upon conviction thereof, be imprisoned in the jail of the county 
not exceeding thirty days; and if any married man shall hereafter 
desert his wife and live and cohabit with any other woman in a state of 
adultery; or if any married man living with his wife shall keep any 
other woman and notoriously cohabit with her in a state of adultery, or 
if any unmarried man shall live and cohabit with a married woman in 
a state of adultery, every person so offending, shall on conviction 
thereof, be fined in any sum not exceeding two hundred dollars, and be 


imprisoned in the jail of the county not exceeding thirty days, at the 
discretion of the court a 


Sec, 22. That if any unmairied persons shall live and cohabit to- 
gether in a state of fornication, such persons so offending, shall each on 
conviction thereof, be fined in any sum not exceeding one hundred dol 
lars, and be imprisoned in the county jail not exceeding ten days 

Sec. 23 That if any person shall write, print or publish, any false 
or malicious libel of or concerning another, or shall cause or procure 
any such libel to be written, printed or published, every person so of: 
fending, shall upon conyiction thereof, be fined in any sum not exceed- 
ing five hundred dollars, and moreover be Hable to the party injured. 

Sec 24, That if any sheriff, coroner, jailor or other person whatso- 
ever, having any offender ın custody, charged with or convicted of any 
offence made punishable by the laws of this Territory, shall voluntarily 
suffer such person to escape or go at large, every sheriff, coroner, jailor 
or other person so offending, shall on conviction thereof, be fined in any 
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sum not exceeding five hundred dollars, or be imprisoned not exceeding 
twenty days, or both at the discretion of the court 


Sec. 25. That if any person shall rescue by force, or set at liberty, 
any offender charged with, or convicted of any offence, by the laws of 
this Territory made punishable with imprisonment, from any jail or 
other place of confinemeht, or from the custody of any officer or other 
person charged with the safe keepmg of such offender, every pérson sò 
offending, shall upon conviction thereof, be fined in any sum not ex- 
ceeding five hundred dollars, and be imprisoned in the jail of the county 
not exceeding sixty days 

Sec. 26, That if any person shall aid or assist any prisoner confined 
in any jail or other place of confinement, charged with, or convicted of 
any offence against the laws of this Territory, to make his, her or their 
escape from such jail or place of confinement, although no escape be 
actually made, every person so offending, shall upon conviction thereof, 
be fined not more than five hundred dollars, nor less than fifty dollars, 
or be imprisoned in the jail of the county not exceeding thirty days, or 
both at the discretion of the court. 


Sec 27. That if any person shall attempt to corrupt or influence 
any juror,or witness, either by promises, threats, letters, money or other 
undue means, either directly or indirectly, every person so offending, 
shall upon conviction thereof, be fined in any sum not exceeding five 
hundred dollars, and imprisoned in the jail of the county not exceeding 
thirty days, F 

S&c. 28. That if any juror or witness shall corruptly take and receive 
any money, goods, chattels or other reward, either directly or indirectly, 
in any action or suit instituted before any court having jurisdiction 
thereof, such juror or witness, so offending, shall on conviction thereof, 
be fined in any sum not exceeding five hundred dollars, and imprisoned 
in the jail of the county not exceeding thirty days. 

Sec. 29. That if any person legally called upon to give testimony 
before any court or other authority in this Territory authorised to ad- 
minister an oath and affirmation, shall refuse to take an oath or afirma- 
tion, such tourt or atithority may commit the person refusing to prison 
until he or she shall consent to take such oath or affirmation; and after 
the person committed to the prison as aforesaid, shall have taken the 
oath or affirmation required, the court or authority aforesaid may 
moreover punish such person-for suth refusal, by a fine not exceeding 
twenty dollars. : 

Src. 30 That if any person shall directly or indirectly, in any way 
or manner, give, promise, or contract to give any money or other valu- 
able thing, with intent to obtain, procure or ihfitience the opinion, judg- 
ment or decree of any judge or justice of the peace of this Territory, or 
arbitrator in any action, plea, suit, complatnt, indictment, controversy, 
matter or cause depending, or which shall depend béfore him or them, or 
before any court in this Territory, every person so offending, shall upon 
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conviction thereof, be fined in any sum not less than fifty nor more than 
one thousand dollars. 
Sec. 31. That if any person by bribery, persuasion, or seduction, or 


any other arts or me 
isterial officer or oth 
peson accused or co 


ns whatever, attempt to prevail upon any min- 
r person charged with the safe keeping of any 
victed of any offence against the laws of this 


Territory, to permit such person to escape from the custody of such 
officer or other person, every person so offending, shall upon conviction 
thereof, be fined in any sum not more than two hundred dollars nor 
less than twenty-five A eet 

Sec, 32. That if any person shall wilfully and malhciously or care- 
lessly set on fire, or cause to be set om fire any woods, prairies or other 
grounds whatever in this Territory, other than his own, or shall inten- 
tionally permit the fire to pass from his own prairie or woods, to the 
injury of any other person or persons, every person so offending, shall 
on conviction thereof, for every offence, be fined in any sum not ex- 
ceeding fifty dollars, and shall be liable to an action of the party in- 
jured for the damages which he, she or they, may have sustained im 
consequence of such fire. 

Sec. 33. That if any person shall wilfully and maliciously cut down, 
saw or bark, or otherwise kill or destroy any fruit or other tree or trees, 
in any nursery, garden, orchard or yard, or any living ornamental tree 
or trees, either planted or preserved as such, being the property of 
another, every person|so offending, shall upon conviction thereof, be 
fined ın any sum not exceeding one hundred dollars, nor less than five 
dollars; and the owner of the fruit or other tiee or trees thus killed or 
destroyed, shall recover not less than double the value of the same from 
the pérson or persons ‘killing or destroying said fruit or other tree or 
trees. 
See, 34. That if an person shall wilfwily and maliciously demolish 


any mile post, or alter, 
beard, or any guide o 


or in any manner deface the same, or any mile 
finger board, at the forks of any public road, 


every person so offending, shall upon conviction thereof, be fined in any 
sum not exceeding fifty dollars, and be imprisoned not exceeding ten 
days, at the discretion; of the court 

Sec. 35 If any sheriff, jailor, or other person, having the care and 
custody of any jail, shall suffer the same to become foul or unclean, so 
that the health of any prisoner may be endangered, such sheriff, Jailor, 
or other person, shall te liable to indictment, and on conviction shall be 
fined in any sum not exceeding one hundred dollars 

Sec. 36 If any person shall open, set on foot, carry on, promote, 
make or draw, publicly or privately, any lottery or scheme of chance of 
any kind or description, by whatever name, style or title the same may 
be denominated or known, or if any person shall by such ways and 
means expose or set to'sale any house or houses, lands or real estate, or 
any goods or chattels, cash or written evidences of debt, or certificates 
of claims, or any thing or things of value whatever, or shall sell, vend, 
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sarter or dispose of any lottery ticket or tickets, order or orders, for 
any number of shares in any lottery or scheme of chance, or shall be in 
any wise concerned in any such lottery or scheme of chance, by acting 
as agent in this Territory, for or on behalf of any such lottery or scheme 
of chance to be drawn or paid either out or within this Territory, every 
person so offending, shall upon conviction thereof, be fined {n any sum 
not exceeding two hundred dollars, at the discretion of the court. 

Sec. 37. If any butcher or other person shall knowingly sell or dis- 
pose of any unwholesome flesh of a deceased animal, or unwholesome 
provision, he, she or they so offending, shall upon conviction thereof, be 
fined in any sum not exceeding one hundred dollars. 

Sec. 88. When any warrant legally issued by any justice of the 
peace in this Territory, in any criminal case, shall be delivered into the 
hand of any constable to serve the same immediately, and if such con- 
stable shall neglect or delay to serve any such warrant delivered to him 
as aforesaid, when in his power to serve the same, either alone or by 
calling upon assistance according to law, such constable shall, if the 
offence charged for which the warrant issued be punished with death or 
imprisonment in the penitentiary of this Territory, upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars, and 
be imprisoned not exceeding thirty days. 

Sec 39. That if any constable shall be guilty, as specified in the 
preceding section, of neglect or delay in serving any warrant when the 
offence charged, for which such warrant may issue, be an offence not 
punishable by death or imprisonment in the penitentiary, upon convic- 
tion thereof, be fined in any sum not exceeding one hundred dollars. 

Sec. 40. That when any jail in this Territory shall not have a cell 
therein, then and in that case, when the court shall sentence any person 
or persons to imprisonment in the jail of any county, under the pro- 
visions of this act, the person or persons so sentenced, shall be confined 
in that part of the jail usually allotted to the confinement of criminals 

Sec. 41 That all prosecutiong under the provisions of this act, shall 
be by indictment before the district court, in the county where the 
offence shall have been committed, except in cases otherwise provided 
for by law, and all persons imprisoned under the same, shail be impris- 
oned in the jail of the proper county, except when otherwise provided 
by law. 


+ 


PUNISHMENT BY IMPRISONMENT, 


Sec, 42. In all cases of imprisonment for offences under this act, it 


- ghall and may be lawful for the sheriff or keeper of every prison, to com- 


pel the prisoner to labor at some useful employment, within or without 
the prison, under such directions and regulations as may from time to 
time be given by the district courts within their respective counties, and 
if any such prisoners shall be ordered by the court aforesaid, to labor 
upon any public works without the prison, it shall be lawful and is made 
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the duty of the sheriff or keeper of any such convicts, to seciire them, 
without cruelty, by ball and chain or block, and also to have a sufficient 
guard to prevent their escape. 


PUNISHMENT BY FINE. 


Sec. 43. In all cases of conviction under this act, the party convicted 
shall remain in confinement until all the costs, attending his prosecution 
are paid, and his sentence has been fully complied with 


l 
PROPERTY Or OFFENDER BOUND, 


l 
Sec. 44 The property, real and personal, of every person charged 
under this act, shall be bound at least so far as will be sufficient to pay 
to the extent of his condemnation. 


EXECUTION TO ISSUE rog FINES. 


Sec 45, It shall be the duty of the clerk of each court at the end of 
each term, to issue an execution and deliver the same to the sheriff of 
the county where the court is held, commanding him to collect each 
and every fine imposed during the term as in case of execution on civil 
process, and it shali be the duty of the sheriff to make due return of all 
executions, and pay over all moneys so collected, without delay, into the 
county treasury of the proper county, unless otherwise directed by this 
act. 

See, 46. That all ities and forfeitures incurred under this act; shall 
be paid into the county treasury where the crime was committed. 

Sec. 47, That in all cases under the provisions of this act, where 
the prosecutor’s name i endorsed and the bill found a true bill by the 
grand jury, the prosecutor or injured party may be admitted as a wit- 
ness, and his credibility left to the jury. 
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Section 1. Be tt enacted by the Counctl and House of Rep) esentatives 
of the Territory of Oregon, That all promises, agreements, notes, bills, 
bonds, or other contracts, mortgages or other securities whatsoever, 
after the taking effect of this act, when the whole or any part of the 
consideration of such promise, agreement, conveyance, or security, shall 
be for money, or other yaluable thing whatsoever, won, laid, or betted, 
at cards, dice tables, or any other game or games whatsoever, or at any 
cock-fighting, or at any other sport or pastime, or on any wager what- 
soever, or for the reimbursing or repaying any money lent or advanced 
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at the time of sucii- play, beb or wager, so to be betted or wagered; shall’ 
be utterly voids frustrate, and of none effect to:all' intents and purposes 
whatsoever, any law, custom, or usage to the contrary notwithstanding. 

Sec. 2 That if any person or persons whatsoever, at any time, by 
playing at any game or games whatsoever, or by betting on the hands 
or sides of such as do play at any ganre or games, shall lose, to any one 
dr more persons so-playing or betting, any sum of money, or other vaiu- 
able thing, and shall pay or deliver the same or any part thereof,, the 
person or persons so loging; and paying, or delivering the same, shall be 
at liberty, within six months next following, to sue for and recover the 
money, or other valuable thing, so lost and paid: or delivered, or any 
part thereof, from the respective winner or winners thereof, with costs 
of smt,- by action of. debt founded on this act, to be proseeuted: in. any 
couit, or before any justice of the peace in this Territory, having juris- 
diction thereof, in which action it shall be sufficient for the plaintif to. 
allege that the defendant is indebted to the plaintiff, or received to the 
plaintiff's use, the money so lost and paid, or converted the goods won 
of the plaintiff to the defendant's use, whereby the plaintiff’s action 
accrued to him according to the form of this act, without setting forth 
the special matter; and in case the party so losing such money or other 
thing as aforesaid, shall’ not within tHe time aforesaid) bona fide, witk- 
out covin or collusion, sue, and with effect prosecute, for the money or 
other thing so lost and paid’ or delivered, it sall and may be lawful to 
and for any other person or persons, by any such action or suit as afore- 
said, to sue for and’ recover the same, with costs of suit, against any 
such winner or winners as aforesaid, to the use of the person or persons 
swng for the same. 

Sec 3. THat every person who, by virtue of this act, shall or may 
be liable to be sued for moneys or other things so won as aforesaid; 
shall be compelled to answer upon oath such bill or bills in chancery, 
preferret' agaanst him or them for discovering the money or things so 
wou at play as aforesaid: Provided. however, Upon discovery ant re- 
payment of the money or other things so’to be distovered’and repaid as 
aforesaid, the person or persons discovering and repaying the same, with 
costs, shall be acquitted, indemnified, and discharged from any other or 
further forfeiture, punishment, or penalty, which he or they may have 
ineurred by playing for or winning such money or other thing so dis- 
covered and repaid. 

See: 4 That ifvany person- ov persons shall at any time play for 
Money: or property: im any tavern, grocery, or race field, ar in any beoth; 
arbor, or cut-house; connected’ with any tavern, groeery, or’ race fielt 
or at any otter publie plate, at any game or games whiatkdever, or 
shall bet! on the hands or sides of such: aa do play as aforesaid) such: 
person’ or persons, upon conviction thereof, shall forfeit! and’ pay a sum 
net exceeding two-hundred nor less. tian twenty dollars, and shall be 
bound to their goed behavior, with sufficient vecurity, in the suur ef 
fifty: doNars, for the term of twelve months, and if any: person or persons. 


GAMING; 116 
| 

shall give such security, and, afterwards, within that time, shall play 
far, or bet, any money, ar other valuable thing whatsoever, such play- 
ing, or betting, shall be deemed a; breach of good behavior, and, a for- 
feljure- of the recognizanea given. for the same. 

Sec. 5. That if any person, by playing, or betting, at any game or 
wager whatsoever, at any time, shall lose or win, to or from. another, 
any sum of money, or other article of value, the loser and winner shall 
each, on conviction, be fined: in a sum not less than twenty nor more. 


than fifty dollars, and shall moreover be bound- to his or her good: 
behavior for one year. | 


Sge. 6. That if any ‘person or persons- whatsoever, do or shall at 
any time or times, by fraud, shift, cozenage, circumvention, deceit, 
unlawful device, or evil practice whatsoever, in playing at or with 
cards, dice, or any other game or games, or in or by hearing a, share or 
part in the stakes, or wagers, or adventures, or in or by betting on the 
sides or hands of such as do or sha}l play, win, obtain, or acquire, to 
themselves any sum or, sums of money, or other valuable thing or things 
whatsoever, every person so winning by such ill-practice, and being 
thereof convicted, upon indictment, shall be fined not less than five 
dollars nor more than five hundred dollars, and shall moreover be 
bound to his good behavior in such sum, and with such security, as, the 
court may approve, for the term of one year. 


Sec, 7. That all and every keeper or keepers, exhibitor or exinbitors 
of either of the gaming tables, commonly called billiard tables, or faro 
bank, or anv other gaming table, or, bank of the same or like kind, 
under any denomination whatsoever, or bowling alley, shall on convic- 
tion thereof, be fined in a sum not less than fifty dollars nor more than 
two hundred dollars, for every such offence, and shall: moreover find 
security for his or their good behavior for the term of one year, in the 
sum of five hundred dollars, and if he or they shall afterwards, within. 
that time, keep. or exhibit either of the said gaming: tables or banks, or 
other ganting tables or banks, under any denomination whatsopvaer, on 
Shalk plax ab any game or games prohibited by this act, such keeping, 
exhibiting or playing, shall be deemed a. breach of good behavior, and 


a forfeiture of the recognizance given for the same 


Sec. 8 That if any keeper or keepers of a tavern, grocery, or other 
house of public resort, shall suffer any game or games, prohibited by 
this act, to be played at or within such; tavern, grocery or other house 
of public resort, or in any out-house appendant thereto, every such 
keepnet ox keepers, shalk on, conviction, forfeit and: pay a sum, not jess 
than fifty dollars ner more than, two hupdged dollars, and if any licensed 
tavern-keeper shall be convicted of, suffering such gaming in his; or 
her house; he or she, im addition: to the penalty hereby imposed, shall 
moreover forfeit hig or her hcense for keeping such. tavern, and shal) 
not, be. reHeensed, as a tavern keeper, for one year from the date of 
the conviction: 
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Sec 9. That all fines and forfeitures, imposed by this act, shall be 
recoverable by indictment, in any court of record within this Territory, 
or before a justice of the peace, where the fine cannot exceed the sum 
of fifty dollars; but any person considering himself or herself aggrieved 
by the judgment of any such justice, convicting such person of any of 
the offences mentioned in this act, may appeal to the next term of the 
district court, to be holden for the county wherein such conviction may 
happen: Provided, The person or persons so appealing shall within ten 
days after such conviction enter into recognizance before such justice, 
in the sum of one hundred dollars, with one or more sufficient securities, 
in a like sum, conditioned that the defendant will make his personal 
appearance before the district court to which such appeal is taken, 
on the first day of the next succeeding term thereof, and not depart 
from said court without the leave thereof, and as soon as such Yrecogniz- 
ance shall have been entered into, such justice shall cause to come 
before him all the material witnesses on the part of the United States, 
who shall severally be recognised in the sum of fifty dollars each, con- 
ditioned that they appear before the court to which such appeal is taken, 
on the first day of the succeeding term thereof, and not depart from such 
court without the leave thereof, and on such appeal, such other and 
further proceedings shall be had, by indictment and trial of such of- 
fender, as in other cases. 

Sec. 10, That no indictment for any of the offences mentioned in this 
act shall be quashed, or judgment thereon arrested, for any supposed 
defect, or want of form: Provided, Sufficient be set out therein to. 
enable the court to render the Judgment thereon according to the very 
right and justice of the case. 

Sec. 11. That the presiding judge, in all the district courts within 
this Territory, shall constantly give thig act in charge to the grand 
jurors of their county, at the time such grand jurors shall be sworn. 

Sec. 12. That all fines and forfeitures imposed by the authority of 
this act, shall be collected and paid over, in cash, to the Treasurer of 
the proper county, within twenty days after the collection thereof, to 
be applied to school purposes. 


= JURORS. 


SECTION 1. Be st endcted by the Counc and House of Representatives 
of the Territory of Oregon, That all persons who are qualified electors, 
in this Territory, shall be liable to serve as jurors, in their respective 
counties, as hereinafter provided. The following persons shall be ex- 
empt from serving as jurors, to wit: The Governor, Secretary of the 
Territory, Judges of the supreme and district courts, county commis- 
sioners, county treasurers, clerks of the supreme and district courts, 
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and clerks of the boards of county commissioners, judge of probate, 
sheriffs, under sheriffs, and deputy sheriffs, coroners, constables, the 
marshal of the United States, and his deputies, counselors and attorneys 
at law, ministers of the gospel, officers of colleges, (not including trus- 
tees or directors thereof), and preceptors and teachers of incorporated 
academies or universities, and one teacher in each common school, 
practising physicians and surgeons, and all persons more than sixty 
years of age, together with all persons not of sound mind or discretion 


2 


and subject to any bodily infirmity, amounting to any disability, and all | 


persons shall be disqualified from serving as jurors who have been 


convicted of any infamous crime, and all persons addicted to habitual - 


drunkenness. ` 

Sec 2. That it shall be the duty of the county commissioners ın 
each of the counties of this Territory, wherein a district* court is 
directed to be held, at least thirty days previous to the sitting of said 
court, to select twenty-three persons possessing the qualifications afore- 
said, in their respective counties, and to deliver an attested copy of the 
names so selected within three days thereafter to the clerk of the dis- 
trict court, of the proper county, who shall thereupon issue and deliver 
to the sheriff of the county a venire, or summons, under the seal of the 
court, commanding him to summon the persons so selected as afore- 
said, to appear before the said court, at or before, the hour of eleven 
o’clock A M., on the first day of the term thereof, to serve as grand 
jurors, any sixteen of whom shall be sufficient to constitute a grand 
jury, which said summons shall be served at least five days previous 
to the sitting of said court either by reading it to the person to be 
summoned, or by leaving an attested copy thereof at his usual place 
of residence, 


See, 3, After the grand jury is empanneled it shall be the duty of 
the court to appoint a foreman, who shall have power to swear, or 
affirm, all witnesses to testify before said grand jury, and whose duty 
it shall be, when the grand jury, or any twelve of them, shall find a bill 
of indictment, to be supported by good and sufficient evidence, to endorse 
thereon, “a true bill,” and when they do not find a bill to be supported 
by sufficient evidence, to endorse thereon “not a true bill,’ and shall, 
in either case, be signed by the foreman at the foot of the endorsement, 
and shall, in all cases, where a true bill is returned into court as afore- 
said, note thereon the name or names of the witnesses upon whose 
evidence the same was found. 

Sec. 4. That the oath of the grand jury in all cases shall be as 
follows, to wit: “You, as grand jurors for the body of the county of 
, (as the case may be) do solemnly swear, that you will dili- 
gently inquire into, and true presentment make, of all such matters and 
things as shall come to your knowledge, according to your charge: 
The counsel of the United States of America, your own counsel, and 
that of your fellows, you shall keep secret; you shall present no person 
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throigh envy, ‘Hatred, or malice, neither will you leave any person 
“‘uripréesented through fear, favor, or affection, or hope of reward, but 
that you will present things truly as they come ‘to your knowledge 
atcording to the best of your understanding, and according to the laws 
‘of ‘this Territory, so help you “God.” 

Sec. 5. That the oath or affirmation of petit jurors in criminal cases, 
Shall be as follows, to`wit: “You solemnly swear (or affirm) that with- 
otit respect to person, or favor, or fear, you will well and truly try and 
‘true deliverance make bétween the United States of America and the 
prisoner at ‘the bar, whom -you’shall have in charge, according to the 
‘evidétite given you in court, and the ‘laws of this Territory, so ‘help 
you God.” 

Sec 6. No grand fiity shall make ‘presentment, of their own knowl- 
‘edge, upon the ‘information of a less‘nimber than two df thelr own body, 
‘gmless the juror giving the Informations previously sworn as a witness, 
~in which ‘éase, if’the ‘evidence is deemet! sufficient, an indictment may 
ihe found “thereon, as upon ‘the ‘evidence of aty other witness who May 
not be of the jury. 

Bec. 7 It shall be the ‘duty of the board of county commissioners, in 
‘each of ‘fhe ‘urgdnised counties in this Territory, where a district court 
Js directed ‘to te held,-at least ‘thirty days previous to the sitting ofthe 
Sala toiit, ‘to séléét twenty-four pérsons pisstssing the qualifications af 
Jurors, who Shall compose and cdnstitute two fill petit juries, to serve 
as Stich atithe next Succeeding te*m df the district couft, in each county 
edpectively to ‘be ’suniinoned, In like manner as hereinbefore directed in 
‘the téase df grand Juries. 

‘Bec. -S ‘Itshall bethe duty of the clerk of the district comt, at the 
commencement of each term, to write the name of each petit juror, on 
a séparate*ticket,-dhd put the whole into-a box, sör ofhér place for safe 
‘keeping, ‘atid ‘as -dffeh as it‘nidy be necessary to empannel a jury, the 
clerk ‘shal, in presence of the court, wraw, by «chance, twelve names 
‘out of such box, Which shall designate fhe twelve to be ‘sworn dn ‘the 
Airy, dnd in the-same inaner for each ‘subsequent fury in their turn. 
‘as “the toutt May “frém time to time direct. 

‘Sec. 9. In dll-cases where the sheriff, or other officer, shall be com- 
manded ‘to-éxecute dny simmons as dforesaid, he shall be required to 
make timely return thereof to the clerk, who may have issued the same, 
‘with an -énddrsémeiit thereon, certifying on whoin it ‘has been served, 
and the time when, and, in default of so doing, such sheriff, or other 
‘Othicer, ‘shall ‘be-¢onsidered as being guilty of a-contemypt, and may be 
‘Wned for the-uge ofthe proper cotinty, in any sum not less than ten nor 
Thore than fifty dollars, unless such sheriff, or othér défficer, Shall make 
his excise tothe satisfdctidn and acceptance of the court 

Sec ‘10. ‘If asufficiéht nuntber of grand or petit jurors do not appear, 
when selected and summioned as àforesaid, or if by challenges, or any 
Other cause, there shall ‘not appear a sufficiédt number of qualified 
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- persons to make up the pannels, ‘the court may order the .sheiiff to 
rtur, without ‘delay, such number of good and lawful men of the 
scounty, :as May ibe necessary for that purpose. And when the sheriff 
is interested or related to either of the parties, the court may direct the 
coroner to make such return: And if any district court shall at any 
time, sit, before the board of county commissioners shall have made a 
selection of grand or petit jurors as aforesaid, or if on any account the 
whole pannel in either case shail fail to attend, the court may order the 
sheriff, or other officer, ta summon from the bystanders, beng qualified 
persons as aforesaid, a.sufficient number to supply such.deficiency who 
shall continue to serve for the remainder of the term, unless they shall 
be sooner discharged .by the .courto “~~ 


Sec. J1. Every persan who shall fail to appear when lawfully sum- 
anoned.as a grand.or petit Juror, ‘as aforesaid, without having a reason- 
able excuse, shall be eansidered:as being guilty of,aicontempt, and shall 
be fined by the court in any sum not exceeding twenty dollars, for -the 
ust of the proper county, unless good cause be shown for such default, 
at or before the neat term of said court, and it shall be the duty of the 
clerk to issue a summons against such delinquent, when such ,person 
shall not come in without process, to show cause at the next succeeding ~ 
term of said court, why he or .they should not be fined for such con- 
tempt: Provided, That the oath or affirmation of any such delinquent 
shall, at all times, be received as competent evidence in his .favar. 

Sec. 12. In case of the death, sickness, or non-attendance.oaf any 
grand or petit juror, after he shall have been sworn upon. the jury, or 
where any such juror, beng sworn as aforesaid, shall fo. any reason- 
able cause, be dismissed, or discharged, it shall be lawful for the court 
to .cause others; if necessary, to be summoned and sworn in his or 
their stead. 

Sec. 13 It shall be the duty of the clerk of the district comt, at the 
end of each te of said court, or within ten days thereaftei, to make 
ont a certificate to each juror, certifying the number af days and amount 
of compensation due to each juror, which certificate shall be presented 
to the board of county commissioners, and allowed as other demands 
against said county. Provided, That no juror shall be paid out of the 
county treasury for any days attendance as a juror in the district court 
of the Territory, for which “he may “have .received, or may “be entitled 
to receive pay as a juror of the district court of the United States 

‘Sec. 14. .All grand and -petit jurors shall be privileged from arrest 
in all cases, except .for-breach .of the peace, treason, felony, and other 
„criminal offences, during their attendance.at said court, going to, -and 
xeturning from .the.same,-and.all arrests in such cases shall be deemed 
as dllegal.and vaid . i 

Sec. 16. Ut shall be-the duty of the board of county commwsioners 
ito anrange -anà -gelect tthe grand ‘and petit jurors as .dforesaid, in such 
manner as ito Nake :the qualified persons ‘of-the: county :perform duties 
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as jurors, a8 nearly as may be, in rotation, and so that the same may 
not be unnecessarily burdensome to any of the citizens of the county, 


according to the best information that the said commissioners can 
obtain $ 


PRACTICE. 


SEcTION 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That all writs issued by any court in this 
Territory, shall run in the name of the United States óf America, and 
bear test in the name of the presiding judge, and shall be sealed with 
the seal of said court, signed by the clerk thereof, and made returnable 
to the first day of the next term after the date of such writ 


Sec. 2. It shall be the duty of the sheriff or coroner to serve all 
process of summons o1 capias when it shall be practicable, ten days 
before the return day thereof, and to make return of such process to the 
clerk who issued the same, by or on the return day, with an endorse- 
ment of his service, the time of serving it, and the amount of his fees: 
Provided, That when such process shall have been directed to a foreign 
county, the officer executing the same may make return thereof by 
mail, and the clerk may charge the postage and tax the amount in his 
fee bill. 


Sec. 8. If it shall not be in thé power of such sheriff or coroner to 
serve such summons or capias ten days before the return day thereof, 
he may execute the same at any time before or on the return day, but, > 
in such case, the defendant or defendants shall be entitled to a continu» 
ance, and shall not be compelled to plead before the next succeeding 
term. 


Sec. 4. ‘Whenever it shall appear, by the return of the sheriff or 
coroner, that the defendant or defendants are not found, the clerk shall, 
at the request of the plaintiff, issue another summons or capias, (as the 
case may be) and so on until service be had and the defendant or de- 
fendants be summoned or brought into court, and if such summons or 
capias be served on any one or more, but not on all, of the defendants, 
the plaintiff or plaintiffs shall be at liberty to proceed to trial and judg- 
ment in the same manner as if the defendants were in court, and any 
judgment so obtained shall be valid against the defendant or defendants 
on whom the process had been served, and the plaintiff or plaintiffs may, 
at any time afterwards, haye a summons in the nature of a scire facias 
against the defendant or defendants not served with the first process as 
aforesaid, to cause him, her, or them, to appear in the said court, and 
show cause why he, she, or they should not be made a party to such 
judgment, and the.court shall thereon proceed to hear and determine 
the matter in the same manner as if such defendant or defendants had 
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been originally summoned or brought into court; and such defendant or 
defendants shall T be allowed the benefit of any payment which may 
have been made on the judgment. before recovered, and the judgment of 
the court against the defendant or defendants in such case shall be that 
the plaintiff or plaintiffs recover against such defendant or defendants, 
together with the heon in the former judgment, the amount of his 
debt or damages, the case may be. 

Sec, 5. If any sheriff or coroner to whom any summons or capias 
shall be delivered, shal] neglect or refuse to make return of the same 
before or on the return day of such process, the plaintiff may enter a 
rule requiring said sheriff or coroner to make return of such process 
on, a day to be fixed by the court, or to show cause on that day why he 
should not be attached for a contempt of the court, and the plaintiff 
shall thereupon cause a written notice of such rule to be served on such 
sheriff or coroner, and if good and sufficient cause be not shown to 
excuse such officer, the court shall adjudge him guilty of a contempt, 
and shall proceed to punish such officer as in other cases of contempt, 

Seo 6, If the plaintiff shall not file his declaration, together with a 
copy of the instrument of writing or account on which the action is 
brought, in case the same be brought on a written instrument or ac- 
count, ten days ‘the © the court at which the summons or capias is 


made returnable, the court, on motion of the defendant, shall continue 
the cause at the cost of the plaintiff, unless it shall appear that the suit 
was commenced within ten days of the sitting of the court, in which 
case the cause shall be continued without costs, unless the parties shall 
agree to have a trial, and if no declaration shall be filed ten days before 
the second term ofthe court, the defendant shall be entitled to a judg- 
ment as in case of inon-suit. 

Sed, 7. The clerks of the district courts of this Territory, shall keep 
a docket of all the causes pending in their respective courts, in which 
shall be entered the names of the parties, the cause of action, and the 
name of the plaintifft’s attorney, and he shall furnish the Judge and the 
bar at each term with a copy of the same, in which all indictments and 
causes to which the United States may be a party shall be first set 
down; all cases inlaw, in order, according to the date of their com- 
mencement, and lastly, the suits in chancery; and the clerks shall also 
set and apportion the causes for as many days of the term as he may 
think necessary, or be directed by the judge, and all subpenas for 
‘witnesses shall be de returnable on the day on which the causes in 
which the Sheen ce to be called, is set for trial. 


Sec. 8. The ea shall, from time to time, issue subpmnas for such 
witnesses as may required by either party, returnable on the day for 
which the cause in'which they are required to attend is set for trial; 
and every clerk whp shall refuse so to do, shall be fined, at the discre- 
tion of the court, in any Bum not exceeding one hundred dollars. 


Sec 9. In all cases pending in any district court of this Territory, if 
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poth the parties shall agree, both matters of law and fact may -be tried. 
by the court. 


Sec. 10. The several district-courts shall have power, ın any action 
pending before them, upon motion,.and good and sufficient cause shown, 
and reasonable notice thereof given, to require the parties, or either of . 
‘them, to produce books or writing in their possession or power winch 
contain evidence pertiment to the issue, and it shall-be the duty of the 
‘defendant or defendants ın. all cases where -he, she, or they intend to 
sprove, on trial, any accounts or demands against the plaintiff or plain- 
tiffs, to file wath his plea a bill of the -particular -items-of such accounts 
or demands, and no other accounts or demands shail bé suffered to be 
approved to the jury or court on that trial. ; 


Sro. 11. On the appearance of the defendant or deéfendanis, the 
coart may allow such time ‘to plead as may ‘be:tieemed reasonable and 
mecessary, and for want of appearante may give judgment by default 
vom calling ‘the cause, except gn cases where the process has not ‘been 
served, or declaration ‘filed ten Ways before the term-of the court; but 
yall the ‘causes shall ‘he ‘tried or etherwise disposed of m the order they 
mre laced ‘on the docket, unless the court, ‘for good:and sufficient cause 
shall otherwise direct. And srhenever’either party shall apply far the 
wontinuance of :a wcxuse on accout of the absence of testimony, ‘the 
motion ‘shall be grounded on the affidavit of the party se applying, or 
this, dyer, or therr authorized agent, showing that due diligence has ‘been 
maei “to obtain it, and also the ‘name and residence of ‘the witness or 
rwitnesses,.and what particular ‘fact.or facts ‘the party -expects to prove 
tby :such cwittress or witnesses, and -also that affiant -knows of no other 
“witiess ‘by whom ‘the particular fact:er'facts could be proved, and shoulé 
the court be satisfied that such evidence would :not be «material on the 
trial wf the-cause, ‘or -if ithe opposite ‘party will admit the ‘fact ‘or facts 
ætated in the affidavit, the oause shall not be-continued. 

Bre, 12. The defenttant may, in this defence, pleat specially or ‘may 
plead the general desue, and:give notice tn writing under the same, of 
tthe special ‘matters intended to'be reHed an for a defence on ‘the trial, 
rander which netice, if: adjutiged by the.court to be-suffidiently dlear and 
-explictt, :the defendant shail be permitted ito give eyidence of the facts 
therein stated, asif the'same’ hail been specially pleaded ‘snd issue taken 
sthereon: (but no ‘person -Shall *be permitted to deny, on ‘trial, ‘the execu- 
“tion ‘ef zany ‘instrument ‘in writing, whether sedied or not, upon which 
fany aétion .may ‘have been ‘brought, or which shall be set up by way of 
defence or setoff, unless ‘the person so denying the same shall file his,.or 
cher affidavit -denying the -execution of such tmatrument: Provided, If 
„the party «making -such :denial be -pmesecuting er-defending said suit as 
-executor or administrator, ‘it-shall be gufficient.to state -in such affidavit 
the belief ef the party making the same, .according to his:or her best 
knowledge, .that«such instrument was not,-executed by the testator or 
«intestate. 
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Sec. 18 Whenever yudzgment shall be given against the defendant 
tor defendants by defantt,.in dany action brought on-any tnstrument-of 
writing for the payment of money only, the court may dkrect the clerk 
‘to assess the -damages by computing the interest and principal, and 
report the same to theʻcourt, upon which final judgment shall.be given, 
and in .all-other actions where judgment shali go by -default, the plain- 
‘tiff ‘may have ‘his damages assessed by a jury in court. 


Sec. 14 The conrt'may, in its discretion, before final judgment, set 
aside any default tpén geo ant sufficient cause ‘upon affidavit, upon 
‘such terms and conditiuns as shall be desmed reasonable: .Prositded, 
That ‘no judgement iby default Bhall ‘be sët aside unless the ‘motion ‘is 
made-at the term said judgment was rendered, 


Sec. 15. All O made in court during the ‘progress of any 
‘cause, and relating! thereto, shall ‘be filed and preserved by ‘the clerk. 

Sec. 16 In all actions brought on penal bonds, condjtioned for the 
‘performance of covenants, the plaintiff may assign in‘his Weclaration as 
‘many breaches as ‘he-may think fit, and the jury, whether on trial ‘of 
‘the issue br uf inquiry, Shall ‘assess-the damages ‘for so many breaches 
‘as‘the plaintiff shall) prove,‘and the’ judgment for ‘the penalty shall stand 
as ‘a security for such other breaches as may afterwards happen, and 
‘the plaintiff may, ‘at any ‘time afterwards, sue out a writ of inquiry to 
‘usbess damages forthe breach ‘of any covenant or covenants contained 
in such ‘bond stibsequent ‘to’ the former tridl or inquiry; ‘and ‘whenever 
“execution shal] be ‘issued on such judgment, the clerk shail endorse 
“hereon -the drnount |of'the damages assessed by the ‘jury, with the costs 
of sitt, and the sheriff dr coroner (as the case may be) shall only cottect 
‘the tinidunt so endorsed: ‘Provided, That in-dll cases where a writ of 
Nnguiry of damages! shall ‘be ‘issued ‘for any such breaches subsequent 
to the first trial or inquiry, the defendant, his agent, -or attorney shall 
have at least ten ddys notice, in writing, of'the time of executing ‘the 
‘same : 

Sec. 17 The — or defendants, in any action brought wpon 
any contract or‘agrdement, either express or implied, having ‘claims or 
demands against ‘the plaint{ff‘in such adcfions,‘may plead the same, or 
give notice ‘thereof under the general issue as‘is provided fn’the twélfth 
section of this act, ‘anil the same, or such part’thereof, as the defendant 
shall prove on ‘trial ishall “be set off and allowed against the plaintifs 
demant, and a verdict shall be given ‘for the balance due; ‘and if ‘ft 
whull appear that the plaintiff ‘be inddbted to the defendant, -the jury 
shall find a verdict] for the defendant, and certify to the court tte 
‘amount so found, and the eourt shall ‘give Judgment -in ‘favor-of such 
defendant for the amoòurit:so- certifted wtth the costs-ofhis defenee, ‘and 
execution shall be -tesut on*such judgment‘as in other-cases. 

Sec 18, Tn all ctvil actions eaċh party shall “be entitled to a chal- 
Yenge ‘of three jurors without showing cause For such -dhallenge; and 
when the jury-rettre to consider’ of ‘their verdict they Shall be: permittell 


r 
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to take any papers that may have been used as evidence on the trial, 
and no plaintiff shall suffer a nonsuit on the trial, unless he do so before 
the jury retire from the har. 


Sec. 19. If, during the progress of any trial in any civil cause, either 
party shall allege an exception to the opinion of the court, and reduce 
the same to writing, it shall be the duty of the judge to allow the said 
exceptions and to sign and seal the same, and the said bill of exceptions 
shall thereupon become a part of the rècords of such cause; and if any 
judge of the district court shall refuse to allow or sign such bill of ex- 
ceptions tendered, and the same is signed by three or:more disinterested 
bystanders or attorneys of said court, the judge shall then permit the 
said bill to be filed and become a part. of the record; if the judge refuse, 
the supreme court of this Territory may, when such cause is brought 
pefore them by writ of error or appeal upon proper affidavit of such 
refusal, admit such bill of exceptions as a part of the record. 


Sec. 20. It shall be sufficient for the jury to pronounce their verdict, 
by their foreman, in open court, without reducing the same to writing, 
and the clerk shall enter the same in form, under the direction of the 
court, and if either party may wish to except to the verdict, or for other 
causes to move for à new trial, or in arrest of judgment, he shall, before 
final judgment be entered, give, by himself or counsel, to the opposite 
party, or his counsel, the points in writing, particularly specifying the 
grounds of such motion, and shall also furnish the judge with a copy 
of the same, and final judgment shall thereupon be stayed until such 
motion can be heard by the court. But no more than two new trials 
shall be granted to the same party in the same cause, nor shall any 
verdict of judgment be set aside for irregularity only, unless cause be ~ 
shown for the same during the sitting of the court, at the term such 
verdict or judgment shall be given. 

Sec. 21. Whenever an entire verdict shall be given on several counts, 
the same shall not be set aside or reversed, if any one or more of the 
counts be good. 

Sec. 22. Any person for a debt, bona fide due, may confess judg- 
ment by himself, or attorney duly authorized, without process, and 
every confession of judgment, whether with or without process, shall 
operate as a release of errors on the entering up of the judgment or 
making record thereof, and in no case, except when the title of land 
shall come in question, shall it be necessary for the clerk to make a 
complete record, unless especially requested by one of the parties, who 
shall pay the costs of the complete record. 

Sec. 23. Where judgment shall be arrested for any defect in the 
record or proceedings, after the first process, the plaintiff shall not be 
compelled to commence his action anew, but the court shall order new 
pleadings to commence with the error that caused the arrest. 


Src. 24, The clerks of the several district courts shall keep a fee 
book in which shall be clearly and distinctly set down, in items, under 


| PRACTICE 125 


the proper title, the dosts of each suit, including the sheriff’s and wit- 
nesses’ as well as the clerk’s fees, noting distinctly what fees have 
accrued on the part of each party, which fee book shall be a public 
record, and whenever|any suit shall be determined and final judgment 
entered, the costs and charges of each party litigant shall be made up, 
and, together with the costs of the prevailing party, shall be included in 
the judgment, and the clerk shall always send out a bill of such costs 
with the execution, and the costs of the party failing in the suit shall be 
collected in the eee prescribed by law 

Src. 25. If any clerk shall issue-a*fee bill or a bill of costs with the 
execution, without first entering the same ın his fee book, or if any such 
bill of costs, or fee bill, shall be so issued which shall not be, in sub- 
stance, a copy of the recorded bill, the same shall be void, and any per- 
son having paid such bill of costs or fee bill, may recover from the clerk 
the amount thereof, rs costs of suit, in any court having cognizance 


thereof. And in every bill of costs to be made or recorded as aforesaid, 
the names of the witnesses shall be stated with the number of days each 
attended at every term . 0 

Sec. 26, It shall not be necessary to insert in the judgment other 
than the docket book, the costs of the prevailing party, except in cases 
where a complete oe shall be required, but the fee book of the clerk 
shall be taken and deemed a part of the record, subject however, at all 
times to be corrected by the court. 

Sec, 27. The clerks of the several district courts shall provide and 
keep in their respective offices, a well bound book, for entering therein 
an alphabetical vate of all judgments and decrees rendered in their 
respective courts, and it shall be the duty of the said clerks during 
every term, or within! thirty days thereafter, to enter in such book, in 


_ alphabetical order, the name of the person against whom the judgment 


or decree was rendered, which shall contain in columns ruled for that 
purpose, the names of the parties, the date, the nature of the judgment 
or decree, the amount of the debt, damages and costs, the book and 
page in which it is entered, and leaving a blank column or columns for 
entering a note or memorandum of the satisfaction or other disposition 
thereof, and when any judgment or decree shall be satisfied by execu- 
tion or otherwise, or shall be set aside, the said clerk shall enter a mem- 
orandum thereof, in the column left for that purpose, showing how dis- 
posed of, and the date, book and page where the evidence thereof is 
recorded, and such docket may be searched by persons at all reason- 
able times without fee; and every clerk who shall fail to keep~such 
docket, or to enter therein any judgment or decree as aforesaid, shall 
forfeit and pay a sumj not exceeding one hundred dollars nor Jess than 
twenty-five dollars and! costs of suit, the one-half to the use of the county 
where such court is held, and the other half to the use of any person who 
will sue for the same,}to be recovered by action of debt in the district 
court. 

Sec 28. Whenever iany sheriff or coroner shall neglect or refuse to 
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make return of any execution to him delivered, when the same shall he 
returnable, or shall refuse or neglect to pay over any moneys collected: 
en. such execution, the party suing out such execution, on giving to 
said. sheriff or corqner five days’ notice in writing of his, her or their 
intention te apply: tp the court for relief, and ıt shall be the duty of the. 
cauri am proof, by affidavit of the delivery of such execution, if the same 
be not returned; or on: proof that such money has been collected and not 
paid over, to grant an order against such sheriff or coroner requiring: 
him to make immediate return of. such execution, or if the amount or 
any part thereof has heen collected, to; pay: over the same immediately, 
with twenty per cent. thereon, from the time of collection till paid, and 
ow faure of such sheriff or coroner to camply with such order. on de- 
mand; and being served with a copy of the order, he shall be judged to. 
be im contempt and: punished accordingly, or the plaintiff in such execu 
tien may have judgment for the money, with twenty per cent. thereon, 
so collected, and have execution as in other cases Provided, That in 
such cases no: stay of exeeution shail be: allowed. 

Sec. 29. The clerk shall enter in a book to he kept by him for that 
purpose, the return: of’ the sheriff or coroner of all executions, within 
thirty days after the same shall be returned, under the. penalty imposed 
im the twenty-seventh section of this act. 

See. 30. That all writs of summons issuing from any court of record 
in this Territory, shall be served by reading to the defendant if found; 
and if’not foundj by Teaving a copy thereof attested by the officer serving 
the same at his: dwelling house or usual place of abee; with some per- 
sen. of the family of fifteen years of age or upwards, ard stating the 
contents to said person. 

Sec. 31. That in al suits against any corporation, the summons 
shall: be served by leaving an attested copy thereof; with the clerk, 
cashier, secretary, agent or any other officer having charge of their 
business, and if there be no such: officer found within the county, the 
summons may be served on any member of the corporation 

Sec. 32. That in all suits against the board’ of commissioners of 
any county, ar against the inhabitants of any county in this Territory, 
the summons sha)] be served by leaying an attested copy thereof, with 
one of the commissioners, or with the clerk of the board of county 
commissioners j 

Sec 33. That in all actions of tort, brought originally in any of the 
district caurts of this Territory, if the plaintiff recover less than fifty 
dollars, such plaintiff shall recover no. more costs than damages, 

Sac. 34. Whenaver the supreme court, shall be equally divided, in 
apinien,en hearing an appeal or writ of error, the cause shall stand 
continued until all the judges, are an the bench, 

Sec. 35. The: district court in charging the jury,, shall oniy instruct 
them as to the law of the case 

Sec, 36. That any instrument of writing to. which the maker shall 


T 


affix a scrawl by way Of seal, shall be of the same effect and obligation, 
to all intents, as if the same was sealed: Provided, That the seal be 
referred to in the body of the instrument 

Sec 37 A negro, mulatto or indian, shall not be a witness in any 
court, or in any case against a white person. 

Sec. 38. That in ail cases where a judgment or decree shall be: ren- 
dered 1m any distret court in any case whatever, either in Jaw or chan- 
cery; against two or more persons, either one of the said persons shall 
be permitted to remoye said. suit to the supreme court, by appeal or 
writ of error, and for that purpose shalt be permitted to use the names 
of all said. persons if necessary, but no costs shall be taxed against any 
person who shall join ın: said appeal or writ of errer And, ali suck 
cases shall be determined in said supreme court, as other suits: are, and 
jn the same manner that ıt would have been, if all the parties had joined 
un. said appeal or writ of error 

Sec. 39, Hereafter minors may bring suits in all cases whatevel,, 
by any person that they may select as their next friend, and the person 
so selected shall file a bond with the clerk of the district court, or jus- 
tice of the peace before whom the suit may be brought, acknowledging 
himself bound for all costs that may accrue, and legally devolve upon 
such minor, and after bond shall have been so filed,. said. suit shall. pro- 
gress to final judgment and execution as in other cases. 

Sec. 40. That in any species of personal actions,. in: law er equity, 
when there is more than one defendant, the plaintiff commencing. his. 
action, where either of them resides, may have a writ or writs issued, 
directed to any county or counties where the other defendants, or either 
of them may be found: Provided, That if a verdict shall not be found 
or judgment rendered against the defendant or defendants resident in 
the county where the action is commenced, judgment shall not be ren- 
dered against those defendants who do not reside in the county, unless 
they appear and defend the action. 

Ske 41 [Interpreters may be sworn truly to interpret, when neces- 
sary. 

Sec 42 No declaration shall hereafter be considered necessary to 
be filed’ in any scire facfas to revive a judgment 
` Ske 43. That when any person holding a bond’ or note for the direct 
payment of property or money, shall desire to put the same ın suit, Ke 
may do so Vy filing the: same with the clerk of the districé court h: g 
jarisdiction thereof, tegether with the petition purporting as follows 


District Court, ————— County, T i 
Oregon Territory i | 


q 
A B, plaintiff, states that he holds a bond, o1 note, (as the cade may 
“be) on the defendant, C. D., in substance as follows, (here insert a copy 
of the bond or note) yet the same debt remains unpaid, wheref bre he 
prays judgment for his debt and damages, for the detention of the 
same, together with his costs 
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Sec, 44. If the plaintiff shall hold the bond or note, as indorsee, 
then, after reciting the bond or note, say on which is the following 
assignment, (recite the assignment) whereby the plaintiff hath become 
the proprietor thereof, of which the defendant hath had due notice. 

Sec. 45. The said petition shall stand in the place of a declaration; 
the defendant or defendants may appear and plead, and then an issue 
may be joined, as in actions of debt, on such bond or note, but if the 
defendant or defendants shall not appear and plead, the plaintiff may 
take judgment by default, as in other cases. , 

Sec. 46, After verdict, the act of jeofails shall apply as in actions 
of debt heretofore. Nothing herein shall prohibit any person, who 
shall choose so to do, from suing in the ordinary way, and‘the fees 
shall be the same as in other cases. 

Sec. 47. That any person having obtained a judgment before any 
court of record within this Territory, against any defendant, the plaintiff 
upon filing an affidavit setting forth that the deponent verily believes 
that the defendant has not in his possession, within the knowledge of 
any such amant, any visible property or effects sufficient to satisfy said 
judgment and costs, and that the said affiant believes that the defendant 
in the judgment has property, rights, or credits, (as the case may be, 
stating the particulars of the case) in the hands of A. B. (naming him) 
an execution upon such judgment may issue, containing an attachment 
clause, which shall be served upon any such garnishee, requiring him 
to appear at the return of such execution and answer to interrogatories 
touching his indebtedness to the said defendant in execution, at or sub- 
sequent to the time of the service of such attachment. 

Sec, 48. That if any such garnishee shall be found to be indebted 
to the defendant in any such execution, a judgment shall be rendered 
against any such garnishee for the amount for which he admits himself 
to be indebted in his said answers, or so much thereof as will satisfy 
any such execution, with costs of suit, and of the attachment; and any 
such judgment against the garnishee shall bind all such property, effects, 
rights, and credits in the hands of such garnishee, and the payment of 
the amount of the judgment by such garnishee, shall operate as a con- 
clusiye bar to the right of any such defendant in execution to recover 
the amount paid under this process against any such garnishee. 

Sec. 49. That no writ of scire facias shall be necessary to revive 
any judgment heretofore or hereafter had in any of the district courts of 
this Territory, until after the lapse of five years from the rendition of 
the same, and execution may, at any time, be issued upon the same 
until said lapse of five years, unless said judgment be sooner satisfied 
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JURISDICTION OF THE SUPREME AND DISTRICT COURTS. 


Secrox 1 Be tt enacted by the Council and House of Representatives 
of the Territory of Oregon, That the Supreme Court of the Territory, 
shall exercise appellate jurisdiction only as hereinafter provided, -and 
shall have final and conclusive jurisdiction of all matters of appeal, 
‘writs of error upon law and upon fact, upon complaint from the judg- 
ments, or decrees, of any of the district courts of this Territory, and 
from such other inferior courts, as have been, or may hereafter be, 
established ‘by law, in all matters of Taw and equity, where the rules-of 
law, or the principles of equity appear from the files, records, or exhibits 
of any such court, to have been erroneously determined. 

Sec. 2. The said supreme court is hereby empowered and authorized 
to take cognizance of all such causes as may be brought before them 
in manner aforesaid, and to carry into complete execution all their 
judgmerits, orders and decrees, according to the rules and practices of 
the common law and equity, and their judgments and decrees shall be 
mal and conclusive over all persons concerned, in all cases where the 
‘amount in controversy does not exceed two thousand dollars. 


Sec. 3. The sald supreme court may from time to time, institute 
such rules of practice, forms of process to be used, and rules for keep- 
ing the docket record, and proceedings of said court, as shall be, by 
them, deemed conducive to the administration of justice 


Sec 4. If there shall not be a quorum of justices of the supreme 
court on the first day of the term, the court shall stand adjourned from 
way to day, for five days,.and if from any cause, said:court shall not sit 
within that time, the court shall stand adjourned to the next court in 
xcourse, and there shall be no discontinuance of any appeal, writ or pro- 
cess, by reason thereof. 

Sec. 5. The said supreme court shall have the general supervzsion 
of all inferior ‘courts; to correct and prevent abuses, where no ‘other 
wemedy is provided by Jaw,.and shall have tthe authority to issue writs 
of error, certiorari, habeas ‘corpus, procedendo, supersedeas, and all 
other writs which may be necessary for the due execution of Taw, the 
administration of justice, and the perfect :exercise of their jurisdiction. 

Sec. 6 Writs of error from the supreme court to the district courts, 
shall be writs of right, and may be taken at any time within one year 
after the rendition of any judgment, or decree, by any party who may 
feel himself aggrieved by such judgment, or decree, and of any party 
entitled to such writ of-error, shall be an infant, feme covert, non compos 
mentis, or out of this Territory, then in one year after the removal of 
such disability, or returm to the Territory, wmts of error may be sued 
out from the supreme court, or any judge thereof m yacaton, witton 
the time aforesaid, and every writ of error, when issued, shall operate 
as a supersereas, of the judgment removed, Provided, The party, or 
‘some person in his behalf, procuring the same, shall give bond to the 
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opposite party, with good security, to be approved of by said judge, or 
by the clerk of the district court, where such cause was tried, condi- 
tioned truly to prosecute sald writ of error, and to pay all costs, inter- 
est, and damages, and the principal debt, in case the judgment, or de- 
cree, of the court below shall be affirmed; such bond shall be in a sum 
sufficient to cover principal, interest, costs, and damages, and upon filing 
said bond with the clerk of the district court, conditioned and approved 
as above, it shall be the duty of said clerk, if any execution has been 
issued in said cause, to issue a writ of supersedeas directed to the sheriff 
of the county, who shall stay all proceedings in his hands, and file 
the same with the clerk by whom it was issued, and said clerk shall not 
issue execution thereafter, unless ordered by writ of procedendo from 
the supreme court. 


Sec 7. Appeals shall be allowed from the district court to the 
supreme court upon final judgments and decrees in chancery, if prayed 
for at the time of the rendition thereof, when the sum in controversy 
between the parties, for which such judgment, or decree, in chancery 
shall be rendered, shall amount, exclusive of costs, to the sum of 
twenty-five dollars, which appeal shall operate as a supersedeas of the 
judgment, or decree, appealed from upon the appellant giving bond and 
security, as provided in the next preceding section, in cases of writs of 
error; and the party appealing or applying for a writ of error, shall file 
a transcript of the cause with the clerk of the supreme court, and shall 
cause notice in writing to be served upon the adverse party or his attor- 
ney, of his having taken the cause to the supreme court, by appeal or 
writ of error, as the case may be, twenty days before the next term of 
the said supreme court, and if twenty days have elapsed, from the time 
of serving said notice, and the first day of the supreme court, the court 
shall proceed to hear and determine said cause, where the defendant, 
in error appear or not: if twenty days do not intervene, the cause shall 


“7 be continued until the next term of the court, unless the defendant in 


error shall enter a voluntary appearance. Whenever the defendant 
in error resides out of the Territory, and has no attorney therein, the 
plaintiff in error may cause publication of the cause to be made accord- 
ing to such rules as the court may establish, and at the next term after 
such publication, the court shall proceed to hear the cause in such 
manner as if notice had been duly served. 

Sec, 8 The supreme court shall give judgment according to the very 
right of the cause, and if the judgment shall be reversed from any 
informality, or other proceeding, not requiring a new trial in the court 
below, they shall give judgment as the district court ought to have 
given, and issue execution in the same manner as the district court 
ought to have done, and, in all appeals, or writs of error taken after the 
passage of this act, if the supreme court is satisfied the same was taken 
for delay only, they may give damage thereon exclusive of interest, not 
exceeding ten per centum, against the plaintiff in error, or appellant {f 
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the plaintiff in error, or appellant shall not file a transcript of the 
cause, on or before the third day of the next term, after taking the 
appeal or writ of error, the appellee may file a certificate of the clerk 
of the court below, that an appeal or writ of error, has been taken in the 
cause, with the name or names of sureties in the appeal or writ of error, 
and the amount of said judgment, and costs of suit, and thereupon it 
shall be the duty of the supreme court to dismiss the appeal or writ 
of error, with the same damages as in cases taken for delay. 

Sec 9. The district court shall be held at the court house ın each 
county, and the judges thereof shall have jurisdiction over all matters 
and suits at common Jaw, and in chancery, arising in each county in 
their respective districts, where the debt or demand, or cause of action, 
shall amount to one hundred dollars and upwards, and in all cases of 
appeal or certiorar:, from a justice of the peace, judge of probate, or 
county court, and the said judges shall be conservators of the peace, 
and the said court, in term time, or any judge thereof, in vacation, shall 
have power and authority to award throughout the Territory, return- 
able to the proper county, writs of injunction ne exeat, habeas corpus, 
quo warranto, mandamus, and all other writs and process which may 
be necessary to the due execution of the powers with which they are, 
or may be invested. - 

Sec. 10, The said courts shall respectively haye authority to hear 
and determine all cases of crime and misdemeanors, whatsoever, that 
may be committed in any county in this Territory, that may be brought 
before them, agreeably to the provisions of the laws of this Territory, 
and of the United States. 

Sec. 11. That all acts coming within the purview of this act, be, 
and the same are hereby repealed 

Sec, 12 This act shall take effect from and after its passage 
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SECTION 1. Be ıt enacted by the Council and House of Representatives 
of the Territory of Oregon, That every person of twenty-one years of 
age, and upwards, of sound mind, may by last Will, devise all his 
estate, real, personal and mixed, and all Interest therein, saving to the 
widow her dower. 

Sec 2 Every person over the age of eighteen years, of sound mind, 
may by last Will dispose of his goods and chattels 

Sec 3 No married woman shall be capable of making a Will, 
uniess she have power to do so by marriage settlement, or authority in 
writing, executed by her husband before marriage. 

Src, 4. Every Will shall be in writing, signed by the testator, or by 
some person by his direction in his presence, and shall be attested by 


ao 
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two or more competent witnesses, subscribing their names to the Wai 
in presence of the testator, 

Sec. 5. Every person who shall sign the testator’s name to any 
Will, by his direction, shall subscribe his own name as a witness to 
such Will, and state that he subscribed the testator’s name at his 
request. 

Sec. 6 No Will in writing, except in cases hereinafter mentioned, 
nor any part thereof, shall be revoked, except by a subsequent Will in 
writing, or by burning, canceling, tearing, or obliterdting the same by 
the testator, or in his presence, and by his consent and direction. 

Sec. 7. If, after making a Will disposing of the whole estate of the 
testator, such testator shall marry and die, leaving issue by such mar- 
riage, living at the time of his death, or shall leave issue of such mar- 
riage, born to him after his death, such ‘Will shall be deemed revoked, 
uniess provision shall have been made for such issue by some settle- 
ment, or unless such issue shall be provided for in the Will, and no 
evidence shall be received to rebut the presumption of such revocation, 


Sec. 8. A Will made by an unmarried woman shall be deemed re- 
voked by her subsequent marriage. 

Sec. 9. A bond, covenant, or agreement, made for a valable con- 
sideration, by a testator, to convey any property devised, or bequeathed, 
in any last Will previously made, shall not be deemed a revocation of 
such previous devise, or bequest, either in law or equity, but such prop- 
erty shall pass by the devise or bequest, subject to the same remediés 
on such bond, covenant or agreement, for the specific performance, or 
otherwise, against devisees or legatees, as might be had by law against 
the heirs of the testator, or his next of ‘kin, if the same had descended to 
them. 

Sec. 19. A charge, or incumbrance, upon any real or personal estate, 
for the purpose of securing the payment of money, or the performance 
of any covenant, or agreement, shail not be deemed a revocation of any 
Will relating to the same estate previously executed; the devises and 
legacies therein contained, shall pass and take effect, subject to such 
charge or incumbrance. 

Sec. 11. If any person make his last Will and die, leaving a child, 
or children, or descendants of such child or children, in ease of their 
death, net named or provided for in auch ‘Will, although born after the 
making of such Will, or the death of the testator, every such testator, 
so far as shall regard such child or children, or their descendants, not 
proyided for, shal] be deemed to die intestate, and such child, or chil- 
dren, or their descendants, shall be entitled to such proportions of the 
estate of the testator, real and personal, as if he had died intestate, 
and the same shall be assigned to them, and all the other heirs, devisees 
and legatees, shall refund their proportional part 

Sec. 12. If such child or children, or their descendants, shall have 
an equal proportion of the testator’s estate bestowed on them in the 
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testator’s life-time, by way of advancement, they shall take nothing by 
virtue of the provisions of the preceding section. 

Sec. 18. When any estate shall be devised to any child, grandchild, 
or other relative of the testator, and such devisee shall die before the 
testator, leaving lineal descendants, such descendants shall take the 
estate, real and personal, as such devisee would have done in} case he 
had survived the testator 

Sec. 14 If after making any Will, the testator shall duly make: and- 
execute a second Will, the destruction, canceling, or revokation of such 
second Will; shall not revive the first Will, unless 1t appear, by the 
terms of such revocation, that ıt was his intention to revive and give 
effect to the first Will, or unless he shall duly republish his first Will. 

Sec. 15. The Probate court, or clerk thereof, in vacation, subject tor 
the confirmation, or rejection by the court, shall take proof of last Wills; 

Ser 16. If the testator Has w mansion house, or kriown place of 
abode in any county, his Will shail be there proved; if he have no 
place of residence, and lands be devised, it shail be proved in the county 
where any part of the lands lie; and if he have no place of residence, 
and’ there be no lands devised, the Will shall be proved ım the county in 
which the testator died, or if he died out of the Territory, then in any 
county. 

Sec. 17. When any Will ıs exhibited to be proven, the court or 
clerk, may immediately receive the proof and grant certificates of pro- 
bates, or if such Will be rejected, grant a certificate of rejection. 


Sec -18 If any witness shall be prevented by sickness from attend- 
ing at the time when any Will may be produced for probate, or reside’ 
out’ of the Territory, or more than sixty miles from the place where the 
Wil is to be proved; such court or clerk, may issue a commission, an- 
nexed to such Will, and directed to any judge, or justice of the peave, 
or mayor, or other chief magistrate, empowering him to take and certify 
the attestation of such witness, 

Sec. 19 If such witness appear before such officers, and make' oath 
or affirmation that the testator signed the writing annexed to such com- 
mission, as his last Will, or that some other person signed it by his 
direction, and in his presence, that he was of sound mind, that the wit- 
ness subscribed his name thereto ın the presence of the testator, the 
testimony, so taken, shall have the same force as if taken before’ the 
clerk of the court. 

Sec 20° When one of the witnesses to such Will shall be’ examined, 
and the other witnesses are dead, insane, or their residences unknown, 
then such proof shall be. taken of the hand-writing of the testator, and 
of the witnesses dead, insane, or residences unknown, and of such other 
circumstances, 48 would be sufficient to prove such Will, on a triat at 
| common Jaw. . 
| Seo. 2a. If. it sal: appear te tle satisfaetion of the’ cburt. or ¢fert, 
} that! alf the subscribing’ witnesses are dead, insane, or thelr residexees 
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unknown, the court or clerk shall take and 1eceive such proof of the 
hand-writing of the testator, and subscribing witnesses to the Will, and 
of such other facts and circumstances as would be sufficient to prove 
such Will in a trial at law. 

Sec. 22. All the testimony adduced in support of any Will, shall be 
reduced to writing, signed by the witnesses, and certified by the clerk 


Sec. 23 No non-cupative Will shall be good when: the estate þe- 
queathed exceeds the value of two hundred dollars, nor unless the same 
be proved by two witnesses, who were present at the making thereof, 
nor unless 2t be proved that the testator, at the time: of pronouncing the 
same, did bid some person present to bear witness that such was his 
Will, or to that effect, nor unless such non-cupative Will was made at 
the time of the last sickness, and at the dwelling-house of the deceased, 
or where he had been residing for the space of ten days or more, except 
when such person was taken sick from home and died before his return 

Sec. 24. Any mariner at sea, or soldier in the military service, may 
dispose of his wages, or other personal property as he might have done 
by the common law, or by reducing the same to writing 

Sec 25. No proof shall be received of any non-cupateve Will, unless 
it be offered within six months speaking the testamentary words, nor 
unless the words, or the substance thereof, were reduced to writing 
within thirty days after they were spoken 

Sec. 26. No probate of any non-cupative Will, shall be granted for 
fourteen days after the death of the testator, nor shall any non-cupative 
Will be at any time proved, unless the testamentary words, or the sub- 
stance thereof, be first committed to writing, and a citation issued, ac- 
companied with a copy thereof, to call the widow, or next of kin of the 
deceased, that they may contest the probate of such Will, if they think 
proper. = 

Sec. 27. All Wills shall be recorded by the clerk of the probate 
court, in a book kept for that purpose, within thirty days after probate, 
and the originals shall be carefully filed in his office, 

Sec. 28. Every Will, proved according to the provisions of this act, 
recorded and certified by the clerk of the probate court, and attested by 
his seal of office, may be read as evidence without any further proof 
thereof. 

Sec. 29. The record of any Will, made, proved, and recorded, as 
aforesaid, and the exemplification of such record, by the clerk of the 
probate court, in whose custody the same may be, shall be received as 
evidence, and shall be as effectual, in all cases, as the original would be 
if produced and proved, and may in like manner be repeled by contrary 
proof. i 

Sec. 30 In all cases where lands devised by Jast. Will are situated 
in different counties, a copy of such Will shall be recorded in the re- 
corders’ offices, in each county, within six months after probate. 

Sec. 31. If any person interested, in the probate of any Will, shall 
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appear within five years after the piobate, or rejection thereof, and, by 
petition to the district court of the county, contest the validity of the 


Will, or pray to have the Will proved, which has been rejected, an issue , 


shall be made up whether the writing produced be the Will of the 
testator or not, which shall be tried by a jury, or if neither party require 
a jury, by the court. 

Sec. 32 The verdict of the jury, or, the finding, or judgment of the 
court, shall be final, saving to the court the right of granting a new 
trial, as in other cases, and to either party, an appeal, ın matters of 
law, to the supreme court è 

Sec 33 If no person shall appear within the time aforesaid, the 
probate, or rejection of such Will, shall be binding, saving to infants, 
married women, persons absent from the United States, or of unsound 
mind, a like period of five years after their respective disabilities are 
removed, 

Sec 34. In all trials respecting the validity of a Will, if any sub- 
scribing witness be deceased, or cannot be found, the oath of such wit- 
ness, examined at the time of probate, shall be admitted as evidence, 
and have such weight as the court, or jury, thinks it deserves P 

Sec. 35. Any person owning real, or personal estate, ın this Terri- 
tory, may devise, or bequeath such property, by last Will, executed 
and proved; if real estate be devised, according to the laws of this 
Territory, or, if personal estate be bequeathed, according to the laws 
of this Territory, or of the country, state, or territory, in which the 
Will shall be proved. 

Suc. 36. Authentical copies of such Wills and the probates thereof, 
shall be recorded in the same manner, as Wills executed and proved in 
this Territory, and shall be admitted in evidence in the same manner 
and with like effect. 

Sec 37, Any such Will may be contested and annuled within the 
same time, and in the same manner, as Wills executed and proved in 
this Territory. 

Sec. 38. If any person has attested, or shall attest, the execution of 
any Will, to whom any beneficial devise, legacy, estate interest, ft, or 
appointment of, or effecting any real, or personal estate, other than, or, 
except charges in lands, tenements, or hereditaments, for the payment 
of any debt or debts, shall be thereby given, or made, such devise, legacy, 
estate, gift, or appointment shall, so far only as concerns such person 
attesting the execution of such Will, or any person claiming under him, 
be void, and such person shall be admitted as a witness to the execution 
of such Will. 

Sec, 39 If such witness would be entitled to any share of the testa- 
tor’s estate in case the Will should not be established, then so much of 
the estate as would have descended, or would have been distributed to 
such witness, shall be saved to him, as will not exceed the value of the 
devise or bequest, made to him in the Will; and he may recover the 
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same fronr the devisees, or legatees named in the Will, in proportion to, 
and out of, the parts devised and bequeathed to them. 


Sec. 40 If the execution of such Will be attested by a sufficient 
number of other competent witnesses, as required by this act, then such 
devise, legacy, estate, interest, gift, or appointment, shall be valid. 


Sec, 41, If by any Will,,any real estate be charged with any debt, 
any creditor, whose debt is.sa charged, has attested the execution, of 
such Will, every such creditor shall be admitted. as a witness to the: 
execution of such Will. 

Sec. 42. If any person has attested, ox shall attest the execution of 
any WI, to whom any legacy, or bejuest is thereby given, and: such 
person before giving testimony concerning the execution of,such WH}, 
shall have been paid, or have accepted, or released, or shall: refuse to, 
accept such legacy or bequest, upon tender thereof, such person: shal): 
be admitted ag a witness to the execution of such Will, 

Sec, 48, The credit of such: witness shall be subject to the consider 
ation; of, the; court or jury. 2 

Sec. 44. If any legatee, or devisee; who Kas attested, or shall attest 
the execution of any Wil, shall have died, or die in the life-time of the 
teatater, or before he shall have received; or released the legacy, or be 
quest, so given: to him, and before he shall have refused to receive: such 
legacy, or bequest, om tender made: thereof, such legatee, or devisees, 
shall be deemed:a legal witness to the:eaxecution of such Will, 


Sec, 45. No person to whom any estate, gift, or appointment, shall: 
he given or made, which is Hereby: declared to be null and void, or who 
shall: haye refused to receive such legacy or bequest, on tender made, 
and who shall have been examined as a witness. concerning the execu 
tion of such Will, shall after he shall have been so examined, demand 
ar receive, except as provided in the thirty-ninth section, any profit of, 
or any benefit of or from any such estate, interest, gift or appointment, 
so given, or made to him, by any such Will or demand, receive or ac 
cept from any person, any such: legacy or bequest, or any satisfaction 
or campensation for the same. 

Sec. 46, If any person by last Will, devise any real estate to any 
person, for the term: of' such person’s life, and’ after bis or her death to 
his or her children or heirs, or right heirs:im fee, such devise shall’ vest 
an estate for life only im such devisee; and! remainder in fee simple in 
such children, 


Sec. 47, Im all devises of lands, or other estate in this Territory in 
which the words “heirs and assigns” or “heirs or assigns” “forever” 
are omitted and no expressions are contaihed in such Will, whereby it 
sHalf appear that such devise, was intended: to convey an estate for life 
oniy, and no further devise be made of the devised premises; to take 
effect: after the death of’the deviseé to whom the same shall be given, it’ 
shall be understood’ to be the intention of the testator, thereby to devise 
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an absolute estate in the same, and shall convey an estate in fee simple 
to. the devisee for all such devised premises. 

Src. 48, When any testator, in his last WHI, shall give any chattels, 
or real estate, to any person, and the same shall be taken im execution, 
for the payment of the testator’s debts, then all the other legatees, de: 
visees and heirs shall refund their proportional part of such loss to such 
person from whom the bequest shail be taken. 

Sec. 49. When any devisees, legatees or heirs, shall Be required to 
refund any part of the estate received by them for the purpose of mak- 
ine up the share, devise, or legacy, of any other devisee, legatee or heir, 
the district court shall, upon petition of the party entitled to such con- 
tribution and distribution of such estate, according to equity, and [f] 
enforce such orders with like effect as decrees of courts of equity. 

Sec. 50. The term “wl” as used in this act, shall be so construed, 
as to include all codicils, as well as Wills. 

Sec. 51 All courts and others concerned in the execution of last 
Wills, shall have due regard to the directions of the Will, and the true 
interest and meaning of the testator, in all matters brought before them 

Sec. 52. If the Probate court shall’ be satisfactorily informed that 
any person has in his possession the Will of any testator, and refuses to 
produce the same for probate, such court shall have power to summon 
such person, and to compel him by attachment to produce the same 
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Saeron 1. Be it enacted by the Counce and House of Representatiwes 
of the Territory of Oregon, That the: probate court of each county, and 
the clerk thereof in vacation, subject to the confirmation,ar rejectiam of 
the probate court, shall grant letters testamentary and of administra- 
tion. 

Sec. 2. The clerk shali present to: the probate court at the next suc- 
cesding term. thereof, all such letters as may have been granted. by him 
im vacation, and shail enter on the record’ the confirmation or rejection 
of such letters. i 

Sec. 3, Letters testamentary and of administration shall be granted’ 


in the connty in whibl the mansion house, or place of abode, of the de-. 


ceased is situated. If* he had' no mansion house or place of abode at 
the time of his death, and be possessed of lands, letters shall be granted’ 
in the: county in which the land, or part thereof, lies, If the deceased 
had no mansion house or place of abode, and was not possessed of lands, 
letters may be granted: in the county: in which he died, on where the 
greater part ofthe estate may be: If he died out of the Territory, hav- 
ing no mansion house, place of abode, or lands in this Territory, such’ 
letters may be granted in any county. 
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Sec. 4. All orders, settlements, trials and other proceedings entrusted 
by this act to the probate court, shall be had or made in the county in 
which the letters testamentary, or of administration, were granted. 

Sec. 5. No justice, or clerk of any probate couri, in his own county, 
or his deputy, and no person under twenty-one years of age, or of un- 
sound mind, shall be executor or administrator, nor shall the executor of 
an executor, in consequence thereof be executor of the firat testator. 

Sec. 6 Letters of administration shall be granted first, to the hus- 
band or wife, or to those who are entitled to distribution of the estate, 
or one, or more of them, as the court, or clerk m vacation, shall believe 
will best manage and improve the estate. +o’ 

Sec. 7T. If no such person apply for letters, within sixty days after 
the death of the deceased, letters may be granted to any person whom 
the court, or clerk in vacation, shall consider most suitable. 

Sec. 8. The probate court, or clerk thereof in vacation, on applica- 
tion of any person interested, may issue a citation to any person entitled 
to administration, calling on them to administer, and if they fail to take 
letters within thirty days after the service of the citation, or if the per- 
son entitled to preference, file their renunciation thereof, in writing, 
with the clerk of the probate court, letters of administration shall be 
granted to the person next entitled thereto. 

Sec, 9. After probate of any Will, letters testamentary shall be 
granted to the persons therein appointed executors. If a part of the 
persons thus appointed refuse to act, or be disqualified, the letters shall 
be granted to the other persons appointed therein. If all such persons 
refuse to act, or be disqualified, letters of administration shall be granted 
to the person to whom administration would have been granted if there 
had been no Will. 

Sec. 10. When there are two or more persons named co-executors 
in any Will, none shall have authority to act as such, or intermeddle, 
except those who give bond. 

Sec. 11. If the validity of a Will be contested, or the executor be a 
minor, or absent from the Territory, letters of administration shall be 
granted during the time of such contest, minority, or absence, to some 
other person, who shal] take charge of the property and administer the 
same according to law under the direction of the court, and account for, 
and pay and deliver all the money, and property, of the estate to the 
executor, or regular administrator, when qualified to act. 

Sec 12. Every applicant for letters of administration, at the time 
of application shall make an affidavit, stating to the best of his knowl- 
edge and belief, the names and places of residence, of the heira of the 
deceased, that the deceased died without a Will, that he will make a 
perfect inventory of and faithfully administer all the estate of the de. 
ceased, and the debts as far as the assets will extend, and the law direct, 
and account for and pay all assets which shall come to his possession, 
or knowledge. 7 

Sec. 13. A similar affidavit, with such variations as the case may 
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require shall be made by'admınıstrators of the goods remaining unad- 
ministered, and by administrators during the time of a contest about a 
Will, or the minority, or absence, of an executor 


Sec 14. Every administrator, with the Will annexed, and executor, 
at the time letters are granted to him, shall make an affidavit, that 
he will make a perfect inventory of the estate, and faithfully execute the 
last Will of the testator, pay the debts and legacies as far as the assets 
will extend and the law direct, render just accounts and faithfully per- 
form all things, required by law, touching such executorship or admin- 


istration. 


Renae 


Sec. 15. The probate court, or the clerk thereof in vacation, shall 


[require] a bond 


granted, with two or mo 
the Territory of Oregon, 


sufficient securities resident in the county, to 


of the es to whom letters of administration are 
r 
n such amount as the court, or clerk, shall be 


[?] deemed sufficient, not Jess than double the amount of the estate. 


Sec. 16. The 


of W. C, deceas 


condition of such bond shall be as follows: “The 


d, shall faithfully administer said estate, account for, 


condition of the cat bond, is that if A, B., administrator of the estate 


pay and deliver 


1] money, and property of said estate, and perform all 


other things touching said administration, required by law, or the order 


or decree of any 
void, otherwise t 


court having jurisdiction, then the above bond to be 
o remain in full force,” 


Sec 17 A similar bond with such variations as the case may re- 


quire, shall be 
annexed, or of 


ven by all executors and administrators with the Wıl) 
e goods remaining unadministered, and all administra- 


tors during the time of á contest about a Will, or of the minority, or 


absence, of an e 
Sec. 18 Noj 


ecutor. ; 
tice of the probate court, no sheriff, clerk of a court, 


or deputy of either, and no attorney at law shall be taken as security 
in any bond he probate be taken by this act 


Sec 19. The 
care to take as 
are not bound in 


robate court, or clerk in vacation, shall take special 
curities; men who are solvent, and sufficient, and who 
too many other bonds, and to satisfy themselves, they 


may take testimony, or)examine on oath, the applicant, or persons 


offered as his securities. 


Sec 20 The 
book, kept for t 
trators, preserve 


lerk of the probate court shall record in a well bound 
at purpose, all bonds given by executors and adminis- 
the originals in regular files, and present all such as 


are taken in vacation, to the county and probate court at its next 


session. 


Sec 21 The 
tion, and the cle 


robate court shall approve the bonds taken in vata- 
k shall enter such approval, or rejection, on the record, 


and endorse a copy of such entry on the bond 


Sec 22. If th 
or administrator 


e bond be rejected, the court shall order the executor, 


to give! another bond with sufficient security: and if 
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he fail to give such bond, within such time as the court shall direct, his- 
letters shall thenceforth be deemed to be revoked. 


Sec. 23. Such bond shall be valid until such new bond be given, 
notwithstanding its rejection by the court. 


Sac. 24. All letters testamentary’ and of administration shall be 
recorded by the clerk of the probate court, in a well bound book kept 
for that purpose, before they are delivered to the executor or adminis- 
trator, aud the clerk shall certify on; the letters that they have been’ 
recorded. 


Sec. 25 If any clerk deliver such letters without recording the 
same, he may be fined by the court, and shall forfeit to the party 
injured double the damages occasioned by such default 


Sec, 26. Copies of such letters and copies of the record thereof’ cer- 
tified, under the seal of the county and probate court, shall be evidence. 


Src. 27. All letters testamentary, to be issued to executors under 
the provisions of this act, may be in the following form: 


County of ss. 


The United Stater of America, to all persons to whom these presents 
shall come, greeting: Know ye the will and testament of A. B. de& 
ceased, hath, in due form of law, been exhibited, proved and recorded: 
in the office of. the clerk of the county and probate court for 
county, a copy of which is herewith annexed; and inasmuch: as it ap- 
pears: that ©: D. has been. appointed executor in and by the said last 
Will and testament, to execute. the same, and to the end that the prop 
erty of the testator may be preserved, for those who shall appear to- 
have a legal right ar interest therein, and that the said last Will may be 
executed, according to the request of the testator, we do hereby au- 
thorise him the said Ci D. as such executor, to collect, and secure, all 
and singular, the goods and chattels, rights and credits which were of 
tiie said A. B. at the time of his death, in whosever hands, or posses- 
sion, the same may be found, and to perform and fulfil all such duttfes, 
as may be enjoined upon him by said WIH; so far as there shall be prop- 
erty, and the Iaw charge him; and in general to do and perform alf other 
acts, which now are, or hereafter may be required of him by law. 

In testimony whereof, I, G. F., clerk of the county and probate court, 
in and for the said county of , have hereunto signed my name 
and affixed’ the seař of said’ court at office this day of 
A. D., 18— G P, Clerk. 


Src. 28. Letters. of administration hereafter to: Be issued in: this 
territory may: be im the following form: 


County. of. ss. The United States of America, to! all: persons 
tœ whom. these present» shall come, greeting: Know’ ye; that: whereas 
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A. B, late of fhe county of , died imtestate, as it is said, having 
at the tame of Dis death property in this territory which may be lost, 
destroyed or dimimshed in value, ıf speedy care be not taken of the 
same; to the end therefore that said property may be cellected, pre- 
served and disposed of according to law, we do hereby appoint C D. 
administrator of all and singular, the goods and chattels, rights and 
credits which were of the said A. B, at time of his death with full power 
and authority to secure and dispose of said property according to law, 
and .collect all moneys due said deceased, and in general to do and 
perform all other acts and things; -which are or hereafter may be re 
mured of him by law 

In testimony whereof, I, G, P , clerk:of the county and probate court, 


in and for the county of , aforesaid, have hereunto signed my 
name, and affixed the seal of said court, at office, this day of 
—————— A D, 18— G P., Clerk. 


Sre 29. In all cases where letters of administration, with the Will 
annexed, letters of administration de bonis non, during minority, or ab- 
sence, shall hereafter be issued by the county and probate court, or 
the clerk thereof in vacation, the same shal be issued in conformity to 
the foregoing foims, as near as may be, taking care to make the neces- 
sary variations, additions, or omissions, to suit each particular case 

Sec 30. If, after letters of administration granted, a Will of the de- 
Leased be found and probate thereof granted, the letters shall be re- 
voked, and letters testamentary, or of administration with the Will an- 
mexed, shall be granted 


Sec 31. dif a Will be proved and letters thereon eranted, and the 
Will be afterwards set aside, the letters shail be revoked and other 
letters granted -of the goods unadministered 


Sec. 32 ff any executrix or administratrix marry, her husband 
shall not thereby acquire any interest in thé effects of her testator, or 
intestate, ner shall the administration thereby devolve upon him, but 
the marriage shall extinguish her powers, and her letters be revoked. 

Sec. 33 If any executor or administrator become of unsound mind, 
aor be convicted of any felony or other infamous crime, or become a 
habitual druakard, or otherwise incapable, or unsuitable, to execute 
the trust reposeå in him, or fail to discharge his official duties, or waste, 
or mismanage the estate, or act so as to endanger any co-executor, or 
co-2dministrater, the county court, upon complaint in writing made by 
any person interested, supported by affidavit, and due notice given to 
the person complained of, shall hear the complaint, and if they find it 
gust, shall revoke the letters granted. 


Src. 34 Ii any heir, Jegatee, creditor or other person interested in 
any estate, file in the county court an affidavit, stating that the affiant 
jas sufficient cause to belheve, and does believe, that the security in the 
executors or admimistrator’s bond has, or 1s likely to become insolvent, 
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or has died, or has removed from the State, or that the principal ın such 
bond has, or is likely to become insolvent, or is wasting the estate, or 
that the penalty of such bond is insufficient, or that such bond has not 
been taken according to law, and shall haye given the principal in such 
bond at least ten days’ notice of the complaint, the court shall examine 
into the complaint. ' 

Seç 35. If any person bound as security in the executor’s or admin- 
istrator’s bond, file in the county court an affidavit stating that the 
affiant has sufficient cause to believe, and does believe, his co-security 
has died, or has, or is likely to, become insolvent, or. has removed from 
the State, or that the principal in such bond has, or is likely to, become 
insolvent, or is wasting the estate, and shall have given to the principal 
in such bond, at least ten days’ notice of such complaint, the court 
shall examine into the complaint 

Sec. 36. If the county court find the complaint mentioned in either 
of the two preceding sections to be just, it shall order another bond and 
sufficient security to be given 

Sec 37 Such additional bond, when given and approved, shall dis- 
charge the former securities from any liabflity arising from any mis- 
conduct of the principal, after filing the same, and such former securi- 
ties shall only be liable for such misconduct as happened prior to the 
giving of such new bond. 

Sec 38. If such person fail to give such additional bond and security 
within ten days after making such order, his letters shall thenceforth 
pe deemed to be revoked and his authority from that time cease. 


Sec. 39. It shall be the duty of the county court, whenever it shall 
appear necessary and proper, to order an executor, or administrator, at 
least five days’ notice of such intended order, and if such executor, or 
administrator, shall fail to give such further security within ten days 
after making such order, his letters shall thenceforth be deemed to be 
revoked and his authority‘ from that time cease. 

Sec. 40. If any executor or administrator publish for eight ‘weeks, 
in some newspaper in this Territory, a notice of his intention to apply 
to the probate court to resign his letters, and the court, on proof of such 
publication, shall believe that he should be permitied to resign, it shall 
so order: said publication of notice in the newspaper, upon application 
to the probate court for that purpose, may be dispensed with, and instead 
the.eof the probate court may require said administrator to put ten 
written handbills in ten of the most public places in the county where 
he is conducting the business of his administration, at least twenty days 
before the term at which he intends to resign his administration. 


Sec. 41. Such person shall then surrender his letters, his power 
from, that time shall cease, and he shall pay the expenses of publication 
and all the proceedings on the application. 

Sec 42. If there be more than one executor, or administrator, of an 
estate, and the letters of part of them be revoked, or surrendered, or a 
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part die, those who remain shall do all the duties required by law re- 
specting the estate 


Sec 48. If all the executors or admunistrators of an estate die, or 
resign, or their letters be revoked in cases not otherwise provided for, 
letters of administration, of the goods remaining unadministered, shall 
be granted to those to whom administration would have been granted if 
the original letters had not been obtained, or the person obtaining them 
had renounced the administration, and the administrator shall perform 
the like duties and incur the like liabilities as the former executors, or 
administrators _ 


Sec. 44. If any executor or administrator die, resign or his letters 
be revoked, he or his legal representatives shall account for, pay and 
deliver to his successor, or to the surviving or remaining executor, or 
administrator, all money, real and personal property of every kind, and 
all rights, credits, deeds, evidences of debt, and papers of every kind, of 
the deceased, at such time and in such manner as the court shall order, 
on final settlement with such executor, or administrator, or his legal 
representatives, 

Sec 45. The succeeding administrator, or the remainimg executor, 
or administiator, may proceed at law against the delinquent and his 
securities, or either of them, or against any other person possessed of 
any part of the estate 

Sec 46. All such suits against securities shall be commenced within 
seven years after the revokation or surrender of the letters, or the 
death of the principal. 

Sec. 47 If any executor, or administrator, fail to make either annual 
or final settlement, as required by law, and do not show good cause 
for such failure after citation, the probate court shall order the executor, 
or administrator, to give notice, when required, and to make such 
settlement, and may enforce obedience to such order by attachment, 
or may revoke his letters 

Sec. 48. In all cases where citations, or attachments, may be issued 
against any executor, or administrator, for failing to settle his accounts, 
such delinquent shall pay ali costs incurred thereby 

Sec 49. The executor or administrators on the estate of any de- 
ceased member of a co-partnership, shall include in the inventory which 
he 18 required by law to return to the probate court, the whole of the 
partnership estate, goods and chattels, rights and credits, appraised 
at its true value, as in other cases, but the-appraisers shall carry out 
in the footing an amount equal to the deceased proportional part 
of the copartnership interest. 

Sec. 50. The property thus -appraised shall remain with, or be de- 
livered over, as the case may be, to the surviving partner, who may be 
disposed to undertake the management thereof, agreeably to the con- 
ditions of a bond which he shall be required to give to [the] Territory 
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af Oregon, in such sum, and with such securities, as is required in 
other cases of administration. 


Sec. 51, The condition of this bond shall be in substance as fol- 
Jows: 


The condition of the above bond is, that if A. B., surviving partner 
f the late firm of shali use due ‘diligence and fidelity in closing 
the affairs of the late co-partnership, apply the property thereof towards 
the payment of the partnership debt, render an account, upon oath. 
to the probate court whenever by it thereunto required, of all the 
partnership affairs, including the property owned by the late‘firm, and 
the debts due thereto, as well as what may have been paid by the sur- 
vivor towards the partnership debts, and what may still be due and 
owing therefor, and pay over within two years, unless a longer time be 
allowed by the probate court, to the executor, or administrator, the ex- 
cess, if any there be, beyond satisfying the partnership debts, then the 
above bond to be void, otherwise to remain in full force. 


Sec. 52. The probate court shall have the same authority to cite 
such survivor to account, and to adjudicate upon such account, as in 
the case of an ordinary administrator, and the parties interested shall 
have the like remedies by means of such bond, for any misconduct, or 
neglect of such survivor, as may be had against administrators. 


Sec. 53. In case the surviving partner, having been duly cited for 
that purpose, shall neglect, or refuse to give the bond required in the 
Kriteth and difty-first sections of this article, the executor, or adminis- 
‘trator on the estate of such deceased partner, in giving a bond, as pro- 
vided in the following sections, shall forthwith take the whole partner- 
ship estate, goods and chattels, rights and credits, into his own posses- 
sion, and shall be authorised to use the name of the survivor in collect- 
ing the debts due the late firm, if necessary; and shall with the part- 
mership property, pay the debts due from the late firm, with as much 
expedition as possible, and return, or pay, to the Saran partner ‘his 
proportion of the excess, if there be any. 


Sec, 54. Before proceeding to administer upon such partnership 
property, as provided in the preceding section, such executor, or ad- 
ministrator, shall be required by the Probate court to give further bond, 
to its satisfaction, conditioned that he will faithfully execute that trust, 
and with no unnecessary waste or expense, which bond may be enforced 
nke other administration bonds. 


Sec. 55. Every surviving partner, on the demand of any adminis- 
trator of a deceased partner, shall exhibit to the appraisers, the part- 
nership property belonging to the firm at the time of the death of such 
deceased partner, for appraisement, and in case the administration 
thereof shall devolve upon such administrator, the said survivor shall 
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surrender to him, on demand, ali the property of such partnership, 10- 
cluding their books, and papers, and all necessary documents pertain- 
ing to the same, and shall afford him all reasonable information and 
facilities for the execution of his trust 

Sec. 56, Every surviving partner who shall neglect, or refuse, to 
comply with the provisions of the preceding section, may be cited for 
such neglect, or refusal, before the probate court, and unless he comply 
with such provision, or show sufficient excuse for his omission, the pro- 
bate court may commit him to the common jail of the county, there to 
remain till he consent to comply, or is discharged by due course of law. 

Sec, 57. When two or more persons are appointed executors, the 
court, or clerk in yacation, may take a separate bond with securities 
from each of them, or a joint bond with securities from all of them 

Sec. 58. Letters testamentary and of administration shall in no case 
be granted to a non-resident of this Territory; and when an executor, 
or administrator, shall become non-resident, the probate court having 
jurisdiction of the estate of the testator, or intestate, of such executor, 
or administrator, shall revoke his letters 


ARTICLE II. 


OF THEIR DUTIES RESPECTING MONEY AND PROPERTY 


Sec 1, Every executor and administrator, immediately after re- 
ceiving letters, shall collect and take into possession the goods, chattels, 
monéy, books, papers and evidences of debt, or of title, to any real or 
personal estate, except the property reserved as the absolute property 
of the widow. 

Sec. 2. He shai make an inventory of all the real and personal 
estate of the deceased, describing the quantity, situation and title of the 
real estate, also the books and papers, the debts due or to become due to 
the deceased, the names of debtors, the date of the contract, the amount 
of interest then due thereon, the rate of interest, and such further de- 
scription as will render it a perfect inventory of the estate 

Sec. 3 He shall annex to the inventory an affidavit stating that it 
is a full inventory and description of all the money, goods, chattels and 
estate, real and personal, books, papers and evidences of debt, and of 
title of the deceased, and of all debts due and becoming due, so far as he 
ean ascertain them, except the property reserved as the absolute prop- 
erty of the widow, and that he was not indebted or bound ın any con- 
tract to the deceased, at the time of his death, except as stated im the 
inventory. 

Sec. 4. The inventory, with the affidavit, shall be filed in the office 
of the clerk of the probate court within sixty days after the letters 
are granted 

Sec. 5. If after making the first inventory, any other eal or per- 
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sonal estate of the deceased come to his possession, or knowledge, he 
shall file a similar additional inventory thereof 


Sec. 6. At the time of appointing an administrator, or of granting 
of letters testamentary to an executor, the court, or clerk in vacation, 
shall name two respectable householders of the vicinity of the last 
abode of the deceased, who are disinterested and of no kin to the 
administrator, or executor, as witnesses to accompany and aid the ad- 
ministrator, or executor, in opening and examining the papers and 
money of the deceased, and in making an inventory thereof; and if they 
fail to attend, the court, or clerk, shall appoint others in their stead, so 
that two witnesses shall be present to attend the proceeding, before it 
shall be lawful for any executor, or administrator, to open or examine 
such papers or money, by virtue of his appointment. 

Sec, 7. The probate court shall allow such witnesses a compensa- 
tion for such duties, not exceeding that allowed to appraisers. 


Sec 8. If any administrator, or executor, open or examine the 
papers or money of the deceased without the publicity and attestation 
provided in this act, he shall forfeit and pay, to the persons entitled 
to the estate, a sum not exceeding five thousand dollars, to be recovered 
before the probate court. 

Sec. 9. If the executor, or administrator, or other interested in any 
estate, file an affidavit in the probate court, stating that the affiant has 
good cause to believe, and does believe, that any person has concealed, 
or embezzled any goods, chattels, money, books, papers or evidences of 
debt of the deceased, the probate court may cite such person to appear 
before them, and compel such appearance by attachment, and examine 
him and other witnesses, on oath, for the discovery of the same. 


Sec. 10. If any such person refuse to answer proper interrogatories, 
the court-may commit him to jail until he answer, or be discharged by 
Jaw. 

Sec. 11. If any person charged and cited, as aforesaid, shall appear, 
and in his answer to the interrogatories, deny the right of the executor, 
or administrator, to such goods, chattels, money, books, papers, or 
evidences of debt, the right thereof shall be tried by a jury, or if 
neither party require a jury, by the court, in a summary manner, and 
judgment shall be rendered according to the right, and for costs 

Sec 12. If any person be convicted of unlawfully detaining such 
goods, chattels, money or effects, books, papers or evidences of debt, 
the court may compel the delivery thereof by attachment. 

Sec. 18 After having collected personal estate, the executor or 
administrator shall cause the same to be appraised by three disinter- 
ested householders of the county 

Src. 14. Before entering on their duties, the appraisers shall make 
an affidavit, stating that they are not interested, nor of kin to any per- 
son interested in the estate, as heir, or devisee, and that they will to the 
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pest of their ability, view and appraise the personal estate to them 
produced. 

Sec. 15. The appraisers shall view and appraise such property, and 
make a list specifying each article appraised, ifs value and total 
amount of the appraisement, which shall be signed by the appraisers, 
or two of them 

Sec 16. The appraisement and affidavits shall be filed in the office 
of the clerk of the probate court, within sixty days after letters granted 


Sec. 17. Each appraiser shall receive from the estate dol- 
lars per day for his attendance Sai 

Sec. 18. Every executor, or administrator, shall cause simular ap- 
praisements to be filed of all personal estate which shall come to his 
possession after the first appraisement 

Sec 19. Inventories and appraisements may be given in evidence 
but shall not be conclusive for or against any executor or administra- 
tor, but other evidence may be introduced to vary the effect thereof 


Sec. 20. Within thirty days after letters are granted, the executor, 
or administrator, shall publish in some newspaper in this State [Terri- 
tory] for three weeks, a notice that letters testamentary, or of adminis- 
tration have been granted to him, stating the date and requiring all per- 
sons having claims against the estate, to exhibit them for allowance to 
the executor or administrator within one year after the date of the let- 
ters, or they may be precluded from any benefit of such estate; and that 
if such claims be not exhibited within three years from the date of the 
letters, they shall be forever barred 

SEc 21 When an intestate has left no known heirs, the adminis- 
trator shall also publish a notice for six weeks in some newspaper con- 
taining the name of the intestate, a description of his person, the time 
and place of his death, the place of his nativity, if known, and the 
appraised amount of his estate, 

Sec. 22. Executors and administrators shall collect all money and 
debts of every kind due to the deceased, and give receipts and discharges 
therefor, and shall commence and prosecute all actions which may be 
maintained and are necessary in the course of his administration, and 
defend all such as are brought against him i 

Src. 23 They shall prosecute and defend all actions commenced 
by or against the deceased, at the time of his death, and which might 
have been prosecuted, or maintained, by, or against such executor, or 
administrator. 

Seo. 24. In all actions prosecuted or defended by, or against any 
executor or administrator, he shall not be disqualified from bemg a 
witness, as to facts occurring anterior to his qualification, on account of 
being executor or administrator. 

Sec. 25. For all wrongs done to the property, rights or interests of 
another, for which an action might be maintained against the wrong 
doer, such action may be biought by the person injured, or, after his 
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death, by his executor, or administrator, against such wrong doer, and 
after his death against his executors, or administrators, in the same 
manner, and with the like effect, in all respects as actions founded upon 
contracts. 

Sec. 26. The preceding section shall not extend to actions for slan- 
der, libel, assault and battery, or false imprisonment, nor to action o> 
the case for injuries to the person of the plaintiff, or to the person of the 
testator, or intestate, of any executor, or administrator. 

Sec. 27. All debts due by an administrator to his testator, or Intes- 
tate, shall be considered as assets in his hands. # 

Sec. 28. If any person appoint his debtor executor of his Will, such 
appointment shall not discharge the debt, but it shall be assets in his 
hands. 

Sec. 29. In addition to dower a widow shall be allowed to keep, as 
her absolute property, all the wearing apparel of the family, her wheels, 
looms, and other implements of industry; all yarn, cloth and clothing 
made up in the family for their own use, all grain, meat, vegetables, 
groceries and other provisions on hand, and provided and necessary for 
the subsistance of the widow and family for twelve months, and as 
many beds with bedding, as shall be necessary for herself and the family 
of the deceased, residing with her, and under her control. 

Sec. 30. In addition to the above,jthe widow may take such personal 
property as she may choose, not to exceed the appraised value of 
dollars, for which she shall give a receipt. 

Sec. 31. The widow shall apply for such property named in the 
preceding section, before the same be distributed or sold, and it shall be 
deducted from her dower in the personal estate, if there be any, but the 
property so delivered shall in no case be liable for the payment of the 
debts of the deceased. 

Src. 32. If the widow do not receive the property thus allowed her, 
and the same be sold by the executor or administrator, the county court 
shall order the money to be paid to the widow, at any time before the 
same be paid out for debt, or be distributed, 

Sec. 33. Every executor or administrator, after the appraisement, 
shall sel] at public sale all goods and chattels of the deceased that are 
Hable to perish, be consumed, or rendered worse by the keeping, giving 
such credit as he may think best, and take bonds, or notes, with good 
security, of the purchaser, 

Src. 34, If the perishable goods be not sufficient to pay the debts, 
the executor or administrator shall, in the same manner, sell other per- 
sonal estate, a and legacies be all paid; but specific legacies 
shall not be sol any case, unless it be necessary for the payment 
of debts 

Sec. 35. Executors and administrators may assign the notes and 
bonds of the estate to creditors, legatees and distributees, in discharge 
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of_such an almount of their claims equal to the amount of such bond or 
note. 

Sec. 36. They shall give notice of the time, and place of sale, for 
three weeks, in some newspaper in this Territory, or by hand bills put. 
up in eight public places in the county, where the sale is made. 

Sec. 37. If any testator direct his estate not to be sold, the same 
shall be reserved, unless such sale be necessary for the payment ot 
debts 

Sec. 38. When there are no known heirs, or legal representatives, 
the administrator shall sell all the-personal estate of the deceased, 
within one year after administration is granted. 

Src 39 If any executor, or administrator, apply to the [probate] 
court for permission to sell the personal estate of the deceased, or any 
part thereof at private sale, and the court be satisfied that such sale 
would not be prejudicial to the persons interested in the estate, it may 
order such sale and prescribe the term thereof. 

Sec, 40 In every public safe, the executor or administrator shall 
employ a competent clerk, not interested, nor of kin to any heir, or de- 
visee of the estate. 

Sec. 41. Such clerk shall keep a true account of the sale made, 
make a list of sale specifying each article sold, the price and the name 


of the purchaser, and shall annex his affidavit to such list stating that | 


the same is a true account of the sales made by such executor, or ad- 
ministrator, at the time specified. 

Sfic. 42. Such sale bill shall be filed by the executor, or administra- 
tor, in the office of the clerk of the probate court within thirty days 
after the sale, and it shall be evidence in the same manner and with 
like effect, as inventories. 

Seo. 48. Executors ahd administrators under the direction of the 
probate. court shall lease the real estate for any term not more than 
three years, and shall receive and recover the rents thereof 


Sec. 44, When any house, out building, fence or other improve- 
ments on the real estate require repairs, the probate court may, on the 
application of any person interested, order the executor, or adminis- 
trator, to cause the necessary repairs to be made without prejudicing 
creditors, e 

Sec. 45. At any term of the probate court, they shall examine all 
inventories, appraisements and sale bills filed since their last term, to 
see if they have been made and filed according to law, and shall issue 
citations to compel all delinquents to comply with the law. 


Src. 46 If a person die, leaving horses or other stock that require 
attention, crops ungathered, property so exposed as to be in danger of 
joss in value, or work in an unfinished state, so that the estate would 
suffer material loss from the want of care and additional labor, the 
executor or administrator may, until the meeting of the probate court, 
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procure such indispensable labor to be performed on the most reason- 
able terms that he can. 

Sro. 47. The probate court, on the application of any person inter- 
ested, may in such cases authorize further labor to be performed as the 
interest of the estate requires, and all sums thus paid, if approved by 
the court, shall be allowed as expenses of administration. 

Sec, 48. All interest received by executors, or administrators, on 
debts due to the deceased, shall be assets in their hands, and if they 
iena the money of the deceased, or use it for their private purposes, they 
shall pay interest thereon to the estate, 7 

Sec. 49 The probate court shall exercise an equitable contro] in 
making executors and administrators account for interest accruing to 
the estate, on account of money loaned by them, belonging to the estate, 
or otherwise, and for that purpose may take testimony, or examine the 
executor, or administrator, on oath 

Sec. 50. Every executor and administrator, at the second term after 
the one at which he is required to make settlement, shall render to the 
[probate] court a statement on oath of the amount of money of the 
estate actually on hand. 

Sec. 51. Hf, on the return of the inventory, or at any other time, it 
shall appear to the satisfaction of the probate court that there is a sur- 
plus of money in the hands of the executor, or administrator, that will 
not be shortly required for the expenses of the administration, or pay- 
ment of debts, they shall have discretionary power to order him to lend 
out the money on such terms, and for such, time, as they may judge 
best. 

Sec. 52. The probate court may at any time make such orders as 
the interest of the estate may require, for the speedy collection of debts, 
or the sale, or distribution, of personal property. 

Sec. 53 All executors and administrators may give recefpts and 
discharges for money received by them on account of the deceased; but 
if there be more than one executor, or administrator, a majority shall 
join in such receipt, or discharge, or they shall be yoid. 

Sec. 54. If personal property shall be bound by the lien of an execu- 
tion or executions, whether such execution or executions, shall have 
been levied or not, at the time of the death of the testator, or intestate, 
the executor, or administrator, shall nevertheless inventory, cause to be 
appraised, and sell the same as if no such lien existed, except that a sep- 
arate inventory, appraisement and sale bill, of such property, shall be 
made and returned 

Sec. 55. The proceeds of the sale of such personal property shall 
be applied under the direction of the probate court, in the following 
manner: 

1st. When theré is but one execution, to the payment of such 
execution, and the residue if any, shall be assets to be administered 
according to law. 
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2d. When there 1s more than one execution, the liens whereof are 
of even date, to the payment of such executions, and the residue, if any, 
shall be assets, to be administered according to law: but if such pro- 
ceeds shall not be sufficient to pay the whole, then in proportion to their 
respective amounts, 

3d When there is more than one execution, the liens whereof are 
of uneven dates, and such proceeds shall not be sufficient to pay the 
whole, to the payment thereof according to their priority of lien. 

Sec. 56. The provisions of the two preceding sections shall not be 
construed to deprive the widow of the benefit of the twenty-seventh, 
twenty-eighth and thirtieth sections of the second article of this act, 
nor to deprive the demands classed in the first and second sub-divisions 
of the first section of the fourth article of this act, of their precedence 
over all other demands against the estate of the deceased. 

Sec. 57. In all cases where any persons shall die, leaving a widow 
or other family, the probate court has power, if in its opinion it will not 
be prejudicial to creditors, and will be advantageous to such widow, or 
others, entitled to distribution in the estate, to order that no more of 
the personal estate shall be sold than will be sufficient to pay the debts’ 
Provided, The probate court shall take good and sufficient security that 
the property shall be forthcoming to answer the demands of any creditor 
or others concerned in the estate 

Src 58. In the cases specified in the preceding section, the execu- 
tor Or administrator shall make an inventory and appraisement of the 
estate, as in other cases, but he shall leave such personal property, as 
is ordered not to be sold, in possession of the widow, or other [of the] 
family, who shall use and enjoy the same until the probate court shall 
order such property to be administered upon 

Sec. 59. If property is about to be sold in the vacation of the probate 
court, any justice of such probate court, has power, upon the petition 
of the executor or administrator, or of any person interested in the 
estate, to order the suspension of such sale until the next term of the 
probate court, 

Sec. 60. In any case where the court has ordered, that property 
shall not be sold, if it shall appear to the probate court that such prop- 
erty is likely to be injured, or wasted, or that those interested therein 
would be benefited thereby, such court shall order that such estate be 
forthwith administered, and in such cases the rights of all persons 
interested, shall be thé same as if the order, provided for in the fifty- 
seventh section of this article had not been made. 

Sec. 61. For good cause shown, the [probate] court may continue 
any matter or proceeding arising before them under this act, on such 
term as it may consider just. 
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ARTICLE IIT. 
OF THEIR DUTIES RESPECTING THE SALE OF REAL ESTATE. 


Sec. 1. The sale and conveyance of real estate, under a Will, shall 
be made by the acting executor, or administrator, with the Will 
annexed, if no other person be appomted for that purpose by the Will, 


or if such person fail to perform tlie trust. 


See. 2. If any person die, having purchased real: estate, and shall 
not have completed the payment, nor devised such estate, nar provided 
for the payment by Wall, and the ‘completion of such payment would 
be beneficial to the estafe and nat injurious to the creditors; the execu- 
tor, or administrator, by order of the probate court, may complete such 
payment out of the assets in his Hands, and such estate shall be dis- 
posed of as other real estate. 

Sec. 3 If the court believe that after the payment of debts, there 
will not be sufficient to pay for such real estate, the court may order 
the executor, or administrator to sell all the right, title and interest of 
the deceased therein. 

Sec. 4 If such real estate has been purchased from individuals, 
the court may, if they believe it advantageous to the estate, order the 
same to be relinquished to such individuals on the most advantageous 
terms that can be agreed upon. 

Sec. 5. If such real estate shall have been purchased from any officer 
authorised by, law to sell school lands, the probate court may, in 
its discretion, order the same to be relinquished, and in such cases the 
officer shall be authorised to accept of such relinquishment, and sur- 
render the obligation of the deceased 


Sec. 6. If any person die, having mortgaged, or pledged any per- 
sonal property, or owning any equity of redemption, and shall not have 
devised the same, or provided for the redemption of the same by Will, 
the county court upon application of any person interested, may order 
the executor, or administrator, to: redeem such estate [out] of the 
personal assets [if] it would be beneficial to the estate and not injurious 
to the creditors. 

Sec. 7, If such redemption nae! injure the estate, or creditors, or 
there would not be assets to redeem such estate after payment of debts, 
the court shall order all the right, title, and interest of the estate to 
such property, to be sold at public sale. 

Sec. 8 In all cases of relinquishment of the interest of the testator, 
or intestate, under the provisions of the fourth and fifth sections of this 
article, and in all cases of this article, the executor and administrator 
shall be competent, by deed, to make such relinquishment, or to.convey 
to the purchaser, all the right, title and interest the testator, or intestate, 
had in and to such real estate, at the time of his death. 

Sec 9. If any person die and not have personal estate sufficient to 
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pay his debts, the executor, or administrator shall file a petition to the 
probate court, stating the facts and praying for the sale of the real 
estate, or so much thereof as will pay the debts. ‘ 


Sec, 10 If such real estate be bound by the lem of a judgment, 
the executor or administrator shall state that fact in his petition, the 
date and amount of the Judgment, and the name of the person in whose 
favor the Same was rendered. 

Sec. 11. The proceeds of the sale of such real estate shall be first 
applied to the payment of such judgment, and the residue, if any, 
shall become assets in the hands of the executor, or administrator, to 
be administered according to law. 

Sec. 12 If such real estate be bound by the lein of several judg- 
ments, the executor, or administrator, shali state that fact in his peti- 
tion, the dates and amounts of such judgments, and the names of the 
persons in whose favor the same were rendered. 

Sec 13 The proceeds of the sale of such real estate shall be first 
applied to the paymenis of such judgments according to their priority 
of claim. 

Sec 14. The residue of such proceeds, 1f any, shall become assets 
in the hands of the executor, or administrator, to be administered ac- 
cording to law. 

Sec. 15 If the lein of such several judgments be of even date, 
and the proceeds of such sale shall not be sufficient, to pay the whole, 
such proceeds shall be applied to the payment of such several judg- 
mehts in proportion to their respective amounts, 


Sec. 16. If such real estate, being, or having been bound by the 
Teins of several judgments, shall have been sold under a prior judg- 
ment, the executor, or administrator, shall state in his petition the fact 
of such sale, the name of the plaintiff in such prior Judgment, the name 
of the purchaser, the dates and amounts of the several judgments, and 
the name of the persons in whose favor such several judgments were 
rendered 

Sec 17. The [probate] court shall thereupon order that the plaintiff 
in the judgment under which such real estate was sold, and the pur- 
chaser thereof, shall be notified of the filing of such petition, stating 
briefly the substance and prayer of the petition, and that, unless good 
cause to the contrary be shown, on the first day of the next term, an 
order will be made for the sale of the whole, or so much of such real 
estate, as will be sufficient to pay the prior judgment, or judgments. 

Sec. 18 Such notice shall be published as other notices are required 
to be published, in cases of petition for the sale of real estate, in virtue 
of the provisions of this act. 

Src. 19. The purchaser of such real estate shall haye the privilege 
of paying such prior judgment or judgments, at any time within six 
months from and including the first day of the term of the court at 
which he is notified to appear. 
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Sec. 20. If the purchaser of the real estate, under such prior judg- 
ment, shall fail to pay such prior judgment or judgments within the 
time prescribed in the preceding section, such real estate shall be sold 
free from the incumbrance af the title derived from the sale under such 
prior judgment, and the proceeds of such sale shall be disposed of ac- 
cording to such of the provisions of the tenth, eleventh, twelfth, 
thirteenth, fourteenth and fifteenth sections of this article, as shall be 
applicable to the facts of the case. 

Sec. 21. The petition to be filed according to the provisions of the 
ninth section of this article, shall be accompanied by, a true account of 
his administration, a list of the debts due to and by the deceased, and 
remaining unpaid, and an inventory of the real estate and of the 
remaining personal estate, with its appraised value, and all the other 
assets in his hands, the whole to be verified by the affidavit of the 
executor or administrator. 


Sec, 22. If such executor or administrator do not make such appli- 
cation, any creditor, or other person interested in the estate, may make 
such application, giving twenty days notice to the executor or admin- 
istrator. 

Sec. 23, Every such executor or administrator, on or before the 
first day of the term of the court, at which he is notified that such ap- 
plication will be made, shall file with the clerk of the court perfect 
accounts, lists and inventories, made out and verified as those required 
to accompany a petition by himself. If such executor or administrator 
fail to comply with this section, the court shall compel him to do so by 
attachment 

Sec. 24. When such petition, and such accounts, lists and inventories 
shail be filed, the court shall order that all persons interested in the 
estate be notified thereof, and that unless the contrary be shown on the 
first day of the next term of the court, an order will be made for the 
sale ot the whole, or so much of the real estate as will pay the debts of 
the deceased. Such notice shall be published for six weeks, in some 
newspaper in this Territory, or by ten hand bills to be put at ten public 
places in the county in which the land lies, at least twenty days before 
the term of the court at which any such order will be made, in the dis- 
eretion of the probate court. 

Sec 25. Upon the proof of publication, the court shall hear the tes- 
timony, and may if necessary, examine all parties on oath, touching the 
application, and make an order for the sale of such real estate, or any 
part thereof, in this Territory, at public, or private sale. 


Sec. 26. If any executor or administrator, or other person inter- 
ested in any estate, file a petition setting forth the facts, and describing 
the real and personal estate, and praying that the personal estate may 
be reserved, and real estate be sold for the payment of debts, the same 
steps shall be taken, and the same proceedings and publication had as 
above directed, upon a petition to sell the real estate for the payment of 
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court may order the whole, or any part of the personal 
served, and the real estate, or any part of ıt, may be sold 
rivate sale 
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P 
efore any executor or administrator shall sell any real 


interest therein, by order of any court, he shall have it 


hree disinterested house-holders of the county in which it 


ch appraisers shall make an affidavit that they will, ac- 
best of their abilities, view and appraise the estate to 


them shown, and they shall view and appraise the same, and deliver to 
the executor, lor administrator, a certificate thereof under their hands, 


Sec 29 In all sales of real estate made by any executor, or admin- 
istrator, he shall cause a notice, containing a particular description of 
the estate to be sold, and stating the time, place and terms of sale, to be 
published in some newspaper in this Territory for four weeks, and shall 
put up a copy jof such notice in ten public places in the county in which 


the sale is to 
court shall th 
tices in the n 

Sec. 30 Al 
for the paym 


be made, twenty days before the sale If the [probate] 
k it advisable, and so order, the publication of such no- 


wspaper may be dispensed with. 


public sales of real estate, made by order of any court 
t of debts, shall be made at the courthouse door of the 


county in which such estate is situated, on some day while the circuit 
or [probate] court is in session, and shall be conducted openly by auc- 
tion, 

Src. 31. Na real estate sold for the payment of debts, shall be sold 
at private sale for less than three-fourths of its appraised value, nor 
shall the execiitor, or administrator, directly or indirectly become the 
purchaser of such real estate at public sale, at less than three-fourths 
of its appraised value. ‘ 

Sec. 32. At) the next term of the [probate] court after such sale, 
the executor or administrator shall make a full report of his proceed- 
ings, with the (certificate of appraisement and a copy of the advertise- 
ment, which report shall be verified by affidavit, stating that he did not 
directly or indirectly purchase such real estate, or any part thereof, or 
any interest therein, and that he is not interested, in the property sold, 
except as stated in the report. 

Sec 33 If such report and proceedings of the executor, or admin- 
istrater, be not approved by the court, his proceedings shall be void, 
and the court may order a new sale, upon which the same proceedings 
shall be had as| upon the original order. 

Sec, 34. If such report be approved by the [probate] court, such 
sale shall be valid, and the executor, or administrator—or if he be the 
purchaser, the [clerk of the county court—shall execute, acknowledge 
and deliver to the purchaser, a deed reciting the order of sale and the 
court by which! it was made, the certificate of appraisement, the adver- 
tisement, the time and place of sale, the report of the proceedings, and 
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the consideration, and conveying to the purchaser all the right, title and 
interest which the deceased had in the same, 

Sec 85. Such deed shall conyey to the purchaser all the right, title, 
and interest which the deceased had in such real estate at the time of 
his death, discharged from liability for his debts, and shall be evidence 
of the facts herein recited. l] 

Sro. 86. If any testator, or intestate, shall have entered into a con- 
tract in writing for the conveyance of any real estate, and shall not 
have executed the same in his lifetime, nor given power by Will to 
execute the same, the other party, wishing a specific execution of such 
contract, may file a petition to the probate court, setting forth the facts, 
and praying that an order may be made, that the executor, or'adminis- 
trator, execute such contract specifically by executing to him a deed 
for the same. 

Sec. 37, Such petitioner shal! annex to his petition an affidavit to 
the truth thereof, and stating that no part of such contract has been 
satisfied except as stated in the petition. 

Sec. 38 A notice of such application, and a copy of the petition, 
shal] be served on the executor, or administrator, twenty days before 
the first day of the term at which it is to be made. 

Sec. 39, If the court after hearing all parties, believe that specific 
execution of such contract ought to be made, it shall make an order 
that the executor, or administrator, execute such contract specifically, 
saving to infants, married women, persons of unsound mind, and persons 
absent from the United States, the term of five years after their r disa- 
bilities are removed, to appear and file their bill in chancery, t set 

aside such order for fraud or otherwise. ! 

Sec, 40. When any order for the specific execution of a contract 
shall be made, the executor or administrator shall execute and deliver 
to the petitioner a deed, and acknowledge it in open court, conveying 
the estate according to the order, and expressing therein the saving of 
the rights above named according to the order, and stating the date of 
the order, and the court at which it was made. 

Sec. 41. Such deed shall be as effectual as if it had been executed 
by the deceased, 


Sec, 42. The party entitled to such specific performance of a con- 
tract may bring his petition in the circuit court in the first instance, and 
if it be brought in the first instance in the probate court, the executor, 
administrator, widow or any heir or devisee of the estate, may appear 
and alledge that he is unwilling to have the same tried in the probate 
court, the court shall order the same to be certified to said circuit court. 

Seo. 43. If any such petition be thus filed, or certified to the circuit 
court, it shall proceed therein according to the practice of courts of 
chancery, and if it appear that such specific execution ought to be 
made, it shall make a decree for that purpose, in the same manner, and 
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reservations, as above required in cases of orders by the 


Src, 44 If any executor or administrator hold on bond, or any other 
instrument of Iwriting, on the testator, 01 intestate, for the conveyance 
of any real estate, which shall not have been completed within the life- 
time of such testator, or intestate, nor power by Will given to execute 


the same, the 
ecutor, or co-a 
article in othe 


xecutor or administrator shall proceed against his co-ex- 
ministrator, in the same mannet, as prescribed by this 
cases, but if there be no such co-executor, or co-admin- 


istrator, he shall file his petition as herein provided, and the court shall 
appoint some suitable person to appear and manage the defence on the 


part of those i 


terested, who shall have all the powers and perform the 


same duties-required of executors and administrators in such case, by 


this article. 


Sue, 45. If, 
administrator, 


upon the settlement of the accounts of any executor, or 
it appear that the personal estate is not sufficient to sat- 


isfy all demands established against such estate, the probate court may 
make such order as it may think necessary for the sale of the real estate 


for that purpo 
ing had in rel 
the sale of real 
executor, or ad 


e, and the sale shall be conducted, and the same proceed- 
tion thereto, as is provided in this article in relation to 
estate, for the payment of debts upon the petition of the 
ministrator, creditor, or other person interested. 


ARTICLE IV, 


ON THE ALLOWANCES OF DEMANDS AGAINST ESTATES. 


Sec 1. All demands against the estate of any deceased person shall 


be divided into 
Expenses of 

medicines and 
‘ceased; Third, 


the following classes. Furst, Funeral expenses, Second, 
e last sickness, wages of servants and demands for 
medical attendance during the last sickness of the de- 
Debts due the estate; Fourth, Judgments rendered 


' against the deceased in his lifetime; but if any such judgment shall be 


' liens upon the 


real estate of the deceased and the estate shall be in- 


' solvent, such judgments as are liens upon the real estate shall be paid as 


provided in the 


tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, 


' sixteenth, seventeenth, eighteenth, nineteenth and twentieth sections of 
the third article of this act, without reference to classification, except 


' the classes of 


emands mentioned in the first and second subdivisions 


| of this section, ishal! have precedence of such judgments; P:fth, All de- 


| mands without 
| the estate with 


regard to quality which shall be legally exhibited against 
in one year after the granting of the first letters on the 


i estate; Stath. demands thus exhibited, after the end of one year, 


| and within tw 
‘exhibited after 


years after letters granted; Seventh, All demands thus 
the expiration of two years and within three years after 


„granting of such letters, 
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Sec 2. All demands thus exhibited within three years shall be for- 
ever barred, saving to infants, persons of unsound mind, imprisoned, or 
absent from the United States, and married women, three years after 
the removal of their disabilities. 


Sec. 8. AN actions pending against any person at the time of his 
death, which, by law, survive agamst the executor, or administrator, 
shall be considered demands legally exhibited against such estate, from 
the time such action shall be revived and classed accordingly. 

Sec. 4. All actions commenced against such executor, or adminis- 
trator, after the death of the deceased, shall be considered demands 
legally exhibited against such estate from the time of serving the origi- 
nal process on such executor, or administrator, : 


Sec. 5. Any person may exhibit his demand against such estate, by 
serving upon the executor, or administrator, a notice in writing stating 
the nature and amount of his claim, with a copy of the instrument of 
writing, or account upon which the claim is founded, and such claim 
shall be considered legally exhibited from the time of serving such no- 
tice. 

Sec. 6, Every executor or administrator, shall keep a list of all de- 
mands thus exhibited, classing them, and make returns thereof to the 
[probate] court every year, at the term at which he is to make settle 
ment. 

Sec. 7. Any person having a demand against an estate, may estab- 
lish the same by a judgment, or decree of some court of record, in the 
ordinary course of proceeding, and exhibit a copy of such judgment, or 
decree, and shall also exhibit copies of all judgments and decrees ren- 
dered in the lifetime of the deceased to the [probate] court, 


Sec 8. The probate court shall have jurisdiction to hear and deter- 
mine all demands against any estate, and a concise entry of the order 
of allowance shall be made on the record of the court, which shall have 
the force and effect of a judgment. 

Sec 9. No probate court shall allow any demand against any estate, 
when the estate is indebted to said claimant after allowing all just cred- 
its and offsets, unless the claimant first make oath in open court. or file 
an affidavit with such claim, stating to the best of his knowledge and 
belief, he has given credits to the estate for all payments and offsets to 
which it is entitled, and that the balance claimed is justly due. 

Sec. 10. No probate court shall allow any demand against any estate, 
when the claimant is indebted to said estate, after allowing all just cred- 
its and offsets, unless the claimant first make oath in open court, or file 
an affidavit with such claim, stating to the best of his knowledge and 
belief, he has given credits to the estate for all payments and offsets to 
which it is entitled, and that his account, or demand, as presented is 
correctly stated, and the affidavit in this section and the preceding one, 
shall nct be received. as any evidence of the demaud, but the same shall 
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be established by competent legal testimony before ıt 1s allowed or at- 
usted. 


Sec, 11, The affidavit or oath required by the two preceding sections 
may be made by an agent of the claimant, when such agent has had the 
management and transaction of the business out of which such demand 
originated, or when such agent has had the means of knowing person- 
ally the facts required to be sworn to by these sections; and adminis- 
trators, and executors, shall not be required to make such affidavit in 
lelation to any demand in favor of the estate, which accrued prior to 
their letteis of administration -= > - 

Sec 12 Any person desiring to establish any demand against any 
estate, shall deliver to the executor, or administrator, a written notice, 
containing a copy of the instrument of writing or account, on which it 
is founded, and stating that he will present the same for allowance at 
the next term of the probate court, 


Sec. 13 Such notice shall be served on the executor or administrator, 
ten days before the beginning of such term of the courf, and may 
be served by any sheriff, or constable, or by any competent witness, 
who shall make affidavit to such service. 

Seo 14. The executor, or administrator, may appear ın court and 
waive the service of any such notice 


Sec. 15. The piobate court shall hear and determine all demands 
im a summary way, without the form of pleading, and shall take the 
evidence of competent witnesses, or other legal evidence 

Sec. 16. Any person may take depositions in support of his demand 
at his own expense, if he first procure the written consent of the execu- 
tor, or administrator, and such depositions may be taken in the ordinary 
manner, at such time and place as may be agreed upon, and read in 
evidence in support of such demand. S 


Sec 17. If the demands do not exceed twenty dollars, or if neither 
party require a jury, the court may decide on the validity of such de- 
mand. 


Sec. 18. If the demand exceed twenty dollars and either party re- 
quire a jury, one shall be immediately summoned, and the trial shall be 
conducted in a summary manner, without the form of pleading, and 
when the demand is not due at the time of trial, the court, or jury, may 
adjust the same, by rebating therefrom at the rate of six per cent per 
annum from the time of trial until due 

Sec. 19. Any executor, or administrator, may establish a demand 
against his estate, or intestate, by proceeding against his co-executor, 
or co-administrator, in the manner prescribed for other persons. But if 
there be no co-executor, or co-administrator, he shall file his claim and 
other papers and the court shall appoint some suitable person to appear 
and manage the defence on the part of the state 


Sec, 20. When a demand shall be presented to the [probate] court 
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for allowance, if the demand be allowed, the estate shall pay the costs, 
if disallowed, the party presenting the claim shall pay the costs, 

Sec. 21. The clerk of the [probate] court shall keep an abstract of 
all judgments of other courts filed, and of all demands established in the 
probate court agaist such estate, which shall show their amount, date, 
class, and to whom payable. 

Sec. 22. If any judgment of a court of record be filed in the [pro- 
pate} court, and when demands are allowed against any estate in the 
probate court, such court shall determine its class, and the clerk shall 
make an entry thereof in his abstract, and when thus classed, the execu- 
tor, or administrator, may satisfy such demand according to such 
classification. 

Sec. 23. When any such demand has been allowed, the clerk shall 
endorse on the back thereof the amount allowed thereon, and the class 
to which it belongs, and deliver the same to the demandant. 


Sec. 24, All demands against any estate shall be paid by the exec- 
utor, or administrator, as far as he has assets, in the order in which 
they are classed, and no demand of one class shall be paid until all pre- 
yious classes are satisfied, and if there be not sufficient to pay the whole 
of one class, such demands shall be paid in proportion to their amounts. 


Sec, 25. If any person commence a suit of any kind in the circuit 
court, against an estate, within one year from the date of administra- 
tion, he may recover judgment but he shall pay all costs. 


Sec, 26 If any executor, or administrator, shall temporarily absent 
himself from this Territory, he shall appoint an agent in writing—and 
file such appointment in the office of the court having jurisdiction of his 
testator, or intestate’s, estate—to whom notice of demands against his 
testator or intestate’s estate, as provided in the fifth and tenth sections 
of this article, may be given, and upon failure to apnoint such agent, 
such notice may be filed in the office of the court having jurisdiction of 
the estate, 

Src. 27. Notice given to such agent, or filed, as aforesaid, among 
the papers relating to the estate against which the demand is claimed, 
shall be as effectual as if it had been given to the executor, or adminis- 
trator. 

Sec. 28. If the executor, or administrator, shali within four months 
after any demand shall have been allowed, upon notice given as pre- 
seribed in the two preceding sections, fife in the office of the court hav- 
ing jurisdiction of the estate, the affidavit of himself, or some other 
credible person, stating that the affiant has good reason to believe, and 
does believe, that such demand has been improperly allowed, the court 
shall vacate such order of allowance, and try the matter anew, and 
allow, or reject, such demand as shall be right, and if upon such new 
hearing such demand shall be allowed, it shall be classed and paid as if 
such new hearmng had not been granted. 


Sec. 29. It shall he the duty of the probate court at the next term 
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after letters testamentary or of administration are granted on any estate 
—if in their opinion the interest of the’ estate require 1t—to appoint 
some suitable disinterested person as commissioner, whose duty it shall 
be to audit and settle all demands exhibited to him against said estate, 
not exceeding the sum of one hundred dollars. He shall fix upon such 
times and such places as shall be most convenient to the largest number 
of creditors of such estate, and give reasonable notice thereof to the 
executor, or administrator, and to the creditors of the estate, the time 
and manner of the notice to be prescribed by the court The commis- 
sioner shall make out an exhibit of all demands brought ‘before him, 
noting thereon which items he allows and which he rejects, or how 
much of each he allows, or-rejects, and in what classes those he allows 
are to be paid, and file such exhibits with the clerk of the probate court, 
at its next term, which shall remain in the office of the clerk of the 
court, until the end of the next following term. The commissioner 
shall have power to administer oaths to witnesses and shal] administer 
to all claimants, the oath required by the ninth section of this article. 

Sec. 30. If any executor, or administrator, or any claimant shall, 
before the end of the next term after the one at which the commission- 
er’s report shall have been filed in the clerk’s office, object, in writing, 
to the decision of the commissioner, as to any item therein, the same 
shall be tried before the probate court, as is now provided by law, the 
court giving to each party reasonable time to procure his witnesses, 
and such report, as to all such items, not so objected to, shall be con- 
firmed by the court and payment ordered accordingly 

Src. 31. If any creditor shall have an opportunity to present his de- 
mand before such commissioner, and shall fatl and neglect to do so, he 
shall not be prevented from having the same allowed by the probate 
court, as is now provided for by law, but the court may, ım its discre- 
tion, compel him to pay all costs attending the establishment and al- 
lowance of the same. 


Sec. 32. The court shall allow said commissione: out of said estate, 
a reasonable compensation for his services 


» 


ARTICLE V. 
OF THE SETTLEMENT OF THEIR ACCOUNTS 


Sec. 1. The clerk of the [probate] court shall provide well bound 
books, and enter therein the accounts and settlements of all executors, 
and administrators, made in the court, in such manner as to form a 
complete record of all such accounts settled in that court 


Sec. 2 Every executor, and administrator, shall exhibit a statement 
of the accounts of his administration for settlement, with proper vouch- 
ers, to the probate court, at'its first term after the end of one year from 
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the date of his letters, and at the corresponding term of such court every 
year thereafter, until the administration be conipleted. 

Sec. 3, The clerk of the probate court shall keep a docket, and enter _ 
therein a list of all executors, and administrators, who have not made 
final settlement of their accounts, the date of their letters, and the term 
at which they are required to make settlement, 


Sec. 4. The clerk shall put up at some conspicuous place in his office, 
thirty days before each term, a list of the executors and administrators 
whose settlements are required to be made at that term’ 

Sec. 5. lf any executor, or administrator, fail to present such settle- 
ment, the clerk shall immediately issue a citation, to any county ın the 
Territory, requiring him to present his accounts for settlement at the 
next term of the probate court, and show cause why an attachment 
should not issue against him for not exhibiting his account at the term 
at which he was required to settle, 

Sec 6. If such citation be not served, the clerk shall under the direc- 
tion of the court, issue an alias citation, which may he served, or may 
be published in some newspaper in this Territory, one month before the 
return thereof, 

Sec 7 If, after such service or publication, no cause to the contrary 
be shown, such executor, or administrator, may be fined by the probate 
court, not exceeding twenty-five dollars, to the use of the county, and 
such, executor, or administrator, shall be liable upon his bond for failing 
to settle 

Sec. 8. The [probate] court may revoke the letters of such delin- 
quent, and may issue attachment and other process to compel such set- 
tlement, directed to any county in the Territory, and in all such cases, 
such delinquent. shall pay costs, 

Src. 9, When any executor, or administrator, shall present his ac- 
counts for settlement, the [probate] court shall settle the same accord- 
ing tò law, allow all reasonable charges-for the expenses of administra- 
tion, funeral expenses, and all dishursements and appropriation made 
by order of the court, and a reasonable compensation for the trouble and 
expenses of the executor, or administrator. 


Sec. 10. Upon every settlement, the exccutor, or administrator, 
shall show that-every claim for which disbursements have been made, 
has been allowed by the court according to law, or shall produce such 
proof of the demands as would enable the claimant to recover in a suit 
at law. 

Sec. 11. At every settlement, the court shal] ascertain the amount 
of money of the estate which has come to the hands of such executor, or 
administrator, from. all sources, and the amount of debts allowed against 
such estate, and if there be not sufficient to pay the whole of the debts 
and expenses of administration, the money remaining after paying the 
expenses of administration, shall be apportioned among the creditors, 
according to this act, and the court shall order that such executor, or 
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administrator, pay the claims allowed by the court, according to such 
apportionment, reserving apportionments made on claims which remain 
undecided, until decision be had thereon. i 

Sec. 12. The probate court, upon every settlement, shall proceed 
in like manner till all the debts be paid, or the assets exhausted, and if 
upon such settlement, there shall be money enough to satisfy all de- 
mands of any one class, legally exhibited against such estate, the court 
shall order the whole to be paid, 

Sec. 13 If any executor, or administrator, fail to pay any claim thus 
ordered to be paid, according to the two preceding sections, when de- 
manded, the clerk of the probate court, on application of such creditor, 
and being satisfied that such demand has been made, shall issue execu- 
tion for the amount ordered to be paid and costs, against the property, 
goods, chattels and real estate of such executor, or administrator. 

Sec 14. If any such execution be returned unsatisfied, the creditor 
may sue out of the probate court a scire facias against any one, or 
more, of the securities of such executor, or admimistrator, referring to 
the bond, the order of payment, the execution and return, and requir- 
ing such security to show cause why judgment should not be rendered 
against him for the amount ordered to be paid and still unsatisfied 

Sec. 15, Such ‘scire facias, may be directed to, and served, in any 
county in this Territory, and if upon the return thereof, good cause to 
the contrary be not shown, the court shall render judgment against 
such security for the amount unpaid, and costs, and award execution 
therefor 

Sec 16 If any executor, or administrator, wish to make final set- 
tlement, he shall publish for four weeks, in some newspaper in this 
Territory, a notice to all creditors and others interested in the estate, 
that he intends to make final settlement at the next term of the court. 

Sec, 17. If it appear to the court that such notice was duly pub- 
lished, and that the estate of the deceased has been full udministered, 
the court shall make final settlement, which shall be conducted as an- 
nual settlements, 

Sro. 18, At its final settlement, the court shall give credit to the 
executor, or administrator, for debts which haye been charged ın the 
inventory as due to the estate, if the court be satisfied that such debt 
was not really due to the estate, or that it has been balanced, or re- 
duced, by offsets in any court of competent jurisdiction, or the debtor 
was insolvent, or that from any other cause it was impossible for the 
executor, or administrator, to have collected such claim by the exercise 
of due diligence. 


ARTICLE VI. 
OF THE DISTRIBUTION OF THE ESTATE, 


Sec. 1. Executor and administrators shall not be compelled to make 
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distribution or pay legacies until one year after the date of the letters, 
unless the legacies specified wowa be perishable or subject to injury if 
retained one year, 


Sec. 2. No executor or administrator shall be compelled to pay leg- 
acies, or make distribution within three years after the date of his let- 
ters, unless ordered to do so by the court, until bond and security be 
given by the legatee, or distributee, to refund his Que proportion of any 
debt which may afterwards be established against the estate, and the 
costs attending the recovery thereof. But the widow shall not be re- 
quirea to give such bond before she receives the property selected by her 
under this act. 


Sec. 3. If upon any settlement it appear that there is sufficient money 
to satisfy all the demands against an estate, the court shall order 
the payment of legacies and distribution of shares, as in the case of 
debts, except that specific legacies shall be first satisfied. 


Sec, 4. If personal property descend, and an equal division cannot 
be made in kind, the [probate] court may order the sale of such prop- 
erty—prescribing the time, place, manner and terms of sale—and cause 
the money to be distributed according to the rights of those entitled to 
distribution. 


Sec. 5. Each person entitled to distribution, not aang therefor, 
shall be notified in writing of such application ten days before such 
order shall be made, or if such person do not reside in this Territory, a 
notice of such application shall be published, in some newspaper in this 
Territory, eight weeks before such order shall be made. 


Sec. 6 If any distributee becomes a purchaser of such property, his 
receipt of the amount of his share shall be received in payment of an 
equal amount of the purchase money, and the court shal! allow the 
amount of such receipt as so much distribution under the order of the 
court. 

Sec. 7 If real estate be-sold for the payment of debts in Hen of 
the personal estate under this act, the court in making distribution of 
the personal estate reserved, shall cause the seme to be appraised by 
three disinterested persons sworn for that-purpose, snd shall allow the 
widow only such amount as she would have been entitled to, had the 
amount of debts, paid by money made by the sale of real estate, been 
paid out of the personal estate. 


Sec, 8. If, after the payment of legacies, or distributions, it becomes 
necessary that the same, or any part thereof, be refunded for the pay- 
ment of debts, the court, on application, shall apportion the same among 
the legatees or distributees, according to the amount received by them, 
except that specific legacies shall not be required to be refunded, unless 
the residue be not suffictent to satisfy such debts. 

Sec. 9. If any legatee, or distributee, fail to refund, according to 
such order, the court shall, on motion of the executor, or administrator, 
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ten days' notice having been given to the legatee, or distributee, enter 
judgment for the amount apportioned to him. 

Sec, 10. The probate court, as occasion may require, may order such 
appropriations for the support of minor children of the deceased, not 
otherwise provided for, as will not prejudice the rights of creditors. 

Sec, 11 Until the widow’s dower be assigned, the court shall order 
such sum to be paid her, out of the rent of the real estate, as shal be in 
proportion to her interest in the real estate 

Sec. 12. If, upon the return of the inventory and appraisement, it 
appears to the court that the wholé amount of the estate is not more 
than that to which the widow is by law entitled, without being subject 
to the payment of debts, and that there are no debts due the estate, or 
so small that they would not defray the expenses of collection and of 
administration, the probate court may, in its discretion, make an order 
that such estate be delivered to the widow, and that all other further 
advertisements, settlements and other proceedings under said adminis- 
tration be dispensed with, unless further estate be discovered, or the 
court order the administration to be proceeded with 

Sec 13. If, upon final settlement, it appear that any legatee, or dis- ` 
tributee, is a non-resident, or from any other cause is not in a situation 
to received his share, and give a discharge therefor, or does not appear 
by himself, or agent, to receive the same, the probate court shall order 
the executor, or administrator, to lend out the money on good security, 
for such Hmited time as the court may direct, not exceeding one year. 

Sec 14. In all cases when the legatee, or distributee, shall not ap- 
pear within one year after final settlement by the executor, or adminis- 
trator, and claim his share, the probate court shall order the same to be 
paid into the Territorial treasury. po 

Sec, 15 When any share shall be paid into the treasury, the execu- 
tor, or administrator, shall take from the treasurer duplicate receipts, 
one of which he shall file in the office of the auditor, who shall charge 
the treasurer with the amount, and the other with the clerk of the pro- 
bate court, ordering the share to be paid nto the treasury; and the 
court shall credit the executor, or administrator, therewith. 

Sec. 16. When any legatee, or distributee, shall appear and claim 
any share paid into the treasury, the probate court before whom the 
final settlement was made, being first satisfied of his right, shall grant 
him a certificate, under its seal, and on presentation of the certificate to 
the auditor, he shall draw his warrant on the treasury for the amount 

Sec 17 If after the expiration of one year after the final settlement, 
there should remain in the hands of the executor, or administrator, per- 
sonal property unclaimed by the legatee, or distributee, the court shall 
order the same to be sold, and the proceeds paid into the Territorial 
treasury, and the same may be drawn therefrom in the manner provided 
by the preceding section. 

Sec. 18. When administration shall be taken in this Territory, on 
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the estate of any person, who, at the time of his decease, was an inhab- 
itant of any other State, or country, his real estate found here, after the 
payment of his debts, shall be disposed of according to his last Will, if 
he left any, duly executed according to the laws of this Territory, and 
his personal estate according to his last Will, if he left any, duly exe- 
cuted according to the laws of his domicil; and if there should be no 
such Will, his real estate shall descend according to the laws of the Ter- 
Titory, and his personal estate shall be distributed and disposed of ac- 
cording to the laws of the State, or country, of which he was an inhab- 
itant. 

Sec. 19 Upon the final settlement of such an estate, and after the 
payment of all debts for which the same is liable in this Territory, the 
residue of the personal estate, if any, may be distributed and disposed 
of, in manner aforesaid, by the probate court in which the estate is 
settled, or it may be transmitted to the executor, or administrator, if 
there be any in the State, or country, where the deceased had his domi- 
cil, as the court, under the circumstances, shall think best. 

Sec 20. If such deceased person died insolvent, his estate found in 
this Territory shall, as far as practicable be so disposed of, that all his 
creditors here, and elsewhere may receive an equal share, in proportion 
to their respective debts. 

Sec. 21, To this end, his estate shall not be transmitted to the for- 
eign executor, or administrator, until his creditors, who are citizen of 
this Territory shall have received their just proportions, that would be 
due to them if the whole of the estate of the deceased, wherever found 
were divided among all the said creditors in proportion to their respect- 
ive debts, without preferring any one species of debt to another. 

Sec 22. In such case, no creditor, not being a citizen of this Terri- 
tory, shall be paid out of the assets found here, until those who are citi- 
zens shall have received their just proportions, as provided in the preced- 
ing section, 

Sec. 23. If there be any residue after such payment to the citizens 
of this Territory, the same may be paid to any other creditors who shall 
duly have proved their debts here, in proportion to the amount due to 
each of them respectively. 

Sec. 24, No one shall receive more than would be due to him if the 
whole estate were divided ratably among all the creditors 

Src 25. ‘The balance, if any, may be transmitted to the foreign 
executor, or administrator, or, if there be none such, it shall, after the 
expiration of three years from the appointment of the administrator, be 
distributed, ratably, among all the creditors, citizens and others who 
shall have proved their debts in this Territory. 

Sec. 26, Executors and administrators shall be allowed for their 
trouble not exceeding ten per centum on the whole amount of personal 
estate, and on the money arising from the sale of lands, with such addi- 
tional allowance for leasing real estate, and collecting and preserving 
the estate, as the probate court may deem reasonable. 


a 
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ARTICLE VII. 


OF PROCEEDINGS AGAINST EXECUTORS, ADMINISTRATORS 
AND SECURITIES. 


Sec 1. If upon the settlement of any executor, or administrator, 
there be not sufficient assets to pay all demands against the estate, any 
creditor may suggest that he has not made a just account of the assets 
in his hands, and apply for an enquiry into the same 


Sec. 2 Upon such application, the court shall direct an issue to be 
made up, whether there be waste or not, which shall be tried as de- 
mands against an estate 

Sec 3 If no waste be found, the applicant shall pay the costs; but 
if waste be found, judgment shall be recorded in favor of the applicant, 
against such executor, or administrator, of his own proper estate, for 
the amount wasted, and costs, and the money collected shall be applied 
to the payment of the debt due to the applicant, and the residue shall 
be apportioned among the creditors. 


Sec, 4 If it appear that such waste was committed wilfully, and 
fraudulently, the applicant shall recover double the amount wasted, 
with costs, to be apportioned as aforesaid 


Sec, 5 After final settlement of any estate found to be insolvent, 
any creditor, or other person interested therein, may bring an action of 
waste, or a suit on the administration bond, and assign and prove, as a 
breach of the condition, any waste or mismanagement of the estate, and 
have judgment against the ex-executor, or administrator, for the whole 
value of the assets wasted or mismanaged, as he could have done if they 
had been regularly accounted for, with costs 

Sec 6. Upon such judgments, execution may issue against the pri- 
vate estate of such executor, or administrator, and his settlement shall 
only be conclusive so far as he has applied the assets pursuant to the 
apportionment made by the court for the payment of debts 


Sec. 7. The proceeds of all executions, on any judgment thus recov- 
ered, shall be applied to the payment of the debt, due to the person 
suing, and the residue shall be apportioned among the creditors. 

Seo. 8. The bond of any executor, or administrator, may be sued 
on, at the instance of any party injured, in the name of the Territory, 
to the use of such party, for the waste, or mismanagement of the estate, 
or other breach of the condition of such bond, and the damages shall be 
assessed thereon as on bonds with collateral conditions 

Sec, 9. The probate court, for disobedience to any order made in 
pursuance of this act, may issue attachment, imprison the body, or pro- 
ceed by sequestration of land and goods, as fully as a court of chancery 
may do, and may issue their process for that purpose, directed to any 
county, and cause it to be served therein. ‘ 
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ARTICLE VIII. 
> OF APPEALS. 


Sec. 1. Appeals shall be allowed from the decision of the probate 
court, to the circuit caurt, in the following cases: First, On all demands 
against an estate exceeding ten dollars. Second, On all settlements of 
executors and administrators. Third, On all apportionments among 
creditors, legatees or distributees, Fourth, On all orders directing the 
payment of legacies, making distribution, or making allowances to the 
widow Fifth, On all orders for the sale of personal estate because dis- 
tribution cannot be made in kind, Sixth, On all orders for the sale of 
real estate. Seventh, On Judgments for waste. Eighth, On proceedings 
to recover balances escheated to the Territory. Ninth, On orders revok- 
ing Ietters testamentary, or of administration Tenth, On orders making 
aliowances for the expenses of administration. Eleventh, On orders 
for the specific execution of contracts, Trelfth, On orders compelling 
legatees, or distributees to refund, and in other cases where there shall 
he a final decision of any matter arising under the provisions of this act 

Sec 2. All appeals shall be taken during the term at which the 
decision complained of is made 

Sec. 3. The applicant for such appeal, his agent or attorney, shall 
file an affidavit that the appeal is not taken for the purpose of vexation, 
or delay, but because the affiant believes that the appenant is aggrieved 
by the decision of the court 

Sec. 4 Every such appellant shall file in the court the bond of him- 
self, or some other person, in a sum and with security approved by the 
court, conditioned that he will prosecute the appeal, and pay all debts, 
damages and costs that may be adjudged against him. This act shall 
not be so construed as to require any executor, or administrator, to 
enter into bond in order to entitle him to an appeal. 

Sec. 5 After such affidavit and bond have been filed, the appeal 
shall be granted, but shall not be a supersedeas in any other matter re- 
lating to the administration of the estate, exert that from which the 
appeal is specially taken. 

Sec. 6 ‘When such appeal is taken, the cio shall transmit to the 
clerk of the circuit court a certified transcript of the record, and pro- 
ceedings, relating to the cause, together with the original papers in his 
office relating thereto. 

Sec. 7. . Upon the filing of such transcript, and papers in the office 
of the clerk of the circuit court, the court shall be possessed of the 
cause, and shall proceed to hear, try and determine the same anew, 
without requiring any error, defect, or other imperfection, in the pro- 
ceedings of the probate court. 

Sec 8. The clerk of the circuit court shall certify a transcript of the 
record, and proceedings, and the original papers to the court whence the 
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appeal was taken, who shall preceed according to the decision of the 
circuit court 


TERRITORIAL ROADS 


Section 1. Be ıt enacted by the Council and House of Representatives 
of the Territory of Oregon, That all, Territorial Roads to be hereafter 
located and established within this Territory shall be viewed, surveyed, 
and established, and returns made thereof agreeably to the provi- 
sions of this act, within one year from the passage of the act by which 
said road or roads may be granted or authorized to be laid out respect- 
ively. 

Sec. 2. The commissioners, appointed to locate and establish any 
Territorial road, shall cause the same to be correctly surveyed and 
marked from the beginning throughout the whole distance, by setting 
stakes in the prairie at three hundred yards distance, and blazing trees 
in the timber, they shall establish mile posts, which shall be marked 
with a marking iron, in regular procession, from the beginning to the 
termination of said road, and shall also establish a post at every angle 
in the said road, marking as aforesaid upon the same, and upon a tree 
in its vicinity, if any there be, the bearing from the true meridian of 
the course, beginning at said angle post, set as herein directed, and note 
the bearing and distance of two trees in opposite direction, if there be 
any in the vicinity, from each angle and mile post 


Seo. 3. The commissioners and surveyor of each road shall make 
a certified return of the survey and plat of the whole length of said 
road, specifying in said return the width, depth, and course of all 
streams, the position of all Swamps and marshes, and the face of the 
country generally, noting when timber and when prairie, and the dis- 
tance said road shall have been located in each county. 2 


Sec. 4. Said return and plat shall be signed by a majority of the 
commissioners, and the surveyor of said road, and forwarded to the Sec- 
retary of the Territory, within sixty days after the view and survey of 
the same, to be by him recorded and preserved; they shall also, witbin 
sixty days as aforesaid, deposit in the office of the clerk of the board of 
commissioners of each county through which said road shall be laid, a 
return and plat, as aforesaid, of so much, of said road as shall be laid out 
and established in said county, to be there recorded as aforesaid. 

Sec 5. The said commissioners shall, after the completion of the 
survey of any road as aforesaid, make out a certified account of all 
services rendered, as well by the surveyor and other hands as by them- 
selves, charging to each county, through whichssaid road may have 
been laid, a proportion of the expense, sereesiyfo the number of days 
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employed thereon, and the board of commissioners of said county shall 
audit and settle the same. 


Sec 6. All Territorial roads, authorized to be laid out by any law 
of this Territory, and not yet commenced, shall be laid out in the man- 
ner prescribed in this act, and the commissioners shall comply with all 
the regulations herein contained; and further, the established width of 
all Territorial roads shall be seventy feet. 


Sec. 7. When any road shall have been located and established, 
agreeably to the provisions of this act, the same shall be and forever 
remain a public highway, and shall be opened and worked by the coun- 
ties through which it shall be laid, as county roads are; and no part of 
the expense of laying out and establishing any Territorial road, or of the 
damages sustained by any person or persons in consequence of laying 
out any Territorial road, shall be paid out of the Territorial treasury 


SUPERVISORS 


Section 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That all male persons between twenty-one 
and fifty years of age, who have resided one month in this Territory, 
and who are not a county or township charge, or otherwise exempt by 
law, shall be Hable yearly, and every year, to do and perform three 
days’ work on the public roads, under the direction of the supervisor 
within whose district they may respectively reside. 


Sec. 2. That it shall be the duty of every supervisor to order out 
every such person, resident as aforesaid, between the first days of April 
and October annually, to do and perform the work aforesaid, on the 
public roads within his district; and if any such resident being person- 
ally warned by the supervisor, or by leaving a written notice at his place 
of abode, or by some person under the direction of the supervisor, by 
whom such warning can be proven, shall refuse or neglect, having had 
at least three days’ notice, to attend, by himself or substitute, to the 
acceptance of the supervisor, on the day and at the time and place 
directed by the supervisor, or, having attended, shall refuse to obey the 
directions of the supervisor, or shall spend the time in idleness and inat- 
tention to the duties assigned him, every such delinquent shall forfeit 
and pay for each day he shall so refuse or neglect to attend, or for any 
of the offences above specified, the sum of five dollars, to be recovered 
by action of debt before any justice of the peace having jurisdiction 
thereof, as the suit of the supervisor within whose district such delin- 
quent may reside; and the money so collected shall be paid over to the 
township treasurer and accounted for by the supervisor, at the annual 
settlement with the trustees of his township’ Provided. That in counties 
where townships are not organized, such forfeiture, so collected. shall 


SUPERVISORS. 171 


be paid into the county treasury, and appropriated as provided for in 
this act, 


Sec. 3. That m case any person shall remove from one district to 
another who has, prior to such removal, performed the whole or any 
part of the labor aforesaid, or in other respects has paid the whole or 
any part of the amount aforesaid in lieu of said labor, and shall produce 
a certificate of the same from the supervisors of the proper district, 
such certificate shall be a complete discharge for the amount therein 
specified 
public roads and highways, under any of the provisions of this act, 
shall appear at the place appointed by the supervisor, at the hour of 
efght o'clock in the forenoon, with such necessary tools and implements 
as said supervisor may direct, and the supervisor may, if necessary for 
the improvement of the roads, order any person owning the same to fur- 
nish 4 team of horses or oxen, and wagon, cart, scraper, or plow, to be 
employed or used on the roads under the direction of said supervisor, 
who shall allow such person a reasonable compensation for the use of 
Such team, wagon, cart, scraper, or plow, in discharge of any labor due 
from said person. 


See. 5. That all persons who may be deemed, by the supervisor, 
unable to perform, or cause to be performed, the three days’ work 
required by this act, shall be exempted from the requisitions of the 
same 

Sec. 6. That whenever it shall happen, in consequence of sickness, 
absence fiom home, or any other cause, that the three days’ work afore- 
said shall not be performed within the time specified in this act, the 
supervisor shall be authorized to require the performance of such work 
at any other time. 


Sec. 7. That the county commissioners or the trustees of townships, 
when the same shall be organized, shall, as often as they may deem it 
necessary, but not oftener than once a year, divide their respective 
counties or townships, or any part thereof, into suitable and convenient 
road districts, and cause a brief description of the same to be entered on 
the county or township records, and in case any public road shall be 
established as a part of the line, or boundary of any township, where 
townships are organized, the trustees of the adjoming townships shall 
meet at some convenient place, as soon after such division as conven- 
lent, and apportion such road or roads between the two townships, as 
justice and equity may require, for the purpose of opening and improv- 
ing the same, and the supervisors and inhabitants of each township 
shall be bound to work on said road or roads accordingly T > 


Sec, 8. That the several supervisors within their respective districts; 
shall collect, by suit or otherwise, all fines, forfeitures, and penalties, 
arising and accruing under the provisions of this act, unless the collec- 
tion thereof is herein provided for, and pay the same into the township 
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treasury, if the townships are organized on or before the first Monday 
in March, otherwise in the county treasury on or before the first Mon- 
day of Aprii annually, taking the treasurer’s receipt for thé same, which 
receipt shall be the proper voucher for the supervisor to settle with the 
trustees or county commissioners for the amount thereof, and all fines 
and forfeitures sued for and recovered under the provisions of, this act 
by any other person than a supervisor shall be paid over within twenty 
days by the justice of the peace or constable collecting the same to the 
township treasurer, if townships are organized, if not, to the county 
treasurer, taking a receipt therefor, and the trustees of townships, or 
county commissioners, shall cause all moneys so paid into the to ip 
or county treasury to be immediately appropriated to repairing the pub- 
fic roads in such road district wherein such fine or forfeiture accrued, 
and if any person shall be sued for doing or performing any act or thing 
required or authorized by this act, such person may plead the general 
issue, and give this act and the special matter in evidence, and no suit. 
or action shall be brought or maintained unless it shall have been com- 
menced within six months after the cause of such action shall have 
arisen: Provided, That nothing in this section shall be so construed as 
to prevent. the trustees of townships or county commissioners from col- 
Jecting or recovering any moneys in the hands of the township or county 
treasurers, or supervisors of roads and highways. 


Sec. 9. That it shall be the duty of each and every supervisor to 
open or cause to be opened ali public roads and highways which have 
been or may hereafter be laid out and established through any part of 
the district assigned to such supervisor, and keep the same in repair, 
for which purpose the supervisors are hereby authorized to enter upon 
any unimproved Jands near or adjoining the public roads, to cut and 
carry away any timber, to dig or cause to be dug and carried away any 
gravel, sand, or stone, or gather any loose stone which may be neces- 
sary to improve or repair the roads, and to enter on any lands adjoining 
or lying near the roads, to make such drains or ditenes through the 
same as they may deem necessary for the benefit of the roads, doing as 
little injury as may be to said lands, and the drains or ditches so; made 
shall not be stopped or obstructed by the owner or occupier of such 
Jands or any other person or persons, under the penalty of forfetting a 
sum not exceeding twenty dollars for each offence, to be recovered and 
appropriated as provided in the preceding section of this act. 

Sec. 10. That if any person or persons shall feel aggrieved by any 
supervisor's cutting or carrying away any timber or stone as aforesaid, 
they may make complaint thereof to the county commissioners of the 
proper county, at a regular meeting within six months after the cause 
of such complaint shali exist, and the commissioners shall appoint three 
disinterested landholders of the county whose duty it shall be after tak- 
ing an oath or affirmation to discharge their duty faithfully and impar- 
tially, to proceed and examine the matter complained of by the com- 
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plainant, and assess and determine the damages, if any, and they shall 
report the same in writing to the commissioners at their next meeting 
thereafter, and if the commissioners shali be satisfied that the amount 
so assessed and determined be just and equitable, they shall cause the 
same to be paid to the complainant out of the county treasury, but if 
upon vew the said landholders should be of opinion that there is no 
grievance or just cause of complaint, the person so complaining shall 
pay the costs 'of such view 

Sec, 11, That each supervisor within his district shall erect and keep 
up, at the expense of the county;-st the forks of every Territorial 
or county road, a post and guide board or figure board, containing an 
inscription in legible letters, directing the way and distance to the next 
town or towns, or public place or places, situated on each road Tespect- 
ively; said post to be at least six inches in diameter, and not less than 


twelve feet hi 
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to adjust and settle all accounts go produced to them, and allow such 
amount for delinquencies as they shall deem just and reasonable: ‘and, 
if upon a fair and accurate settlement there shall appear to bea balance 
due to any supervisor for his services under this act, the trustees shall 
give him an order on the township treasurer for the amount due’, Pro- 
vided, That the supervisor shall, in all cases, be held accountable tor the 
full amount of labor due in his district, unless for good cause shown, the 
trustees shall deem it just to remit the same. And provided further; That 
in counties where townships are not organized the county commissioners 
shall annually on the first Monday in April, settle the accounts of super- 
visors within their respective counties agreeably to the provisions of 
this act; and the supervisors of such counties shall attend upon said 
commissioners on said day. 


Sec. 15. That each and every supervisor who shall neglect or refuse 
to perform the several duties enjoined on him by this act, or who shall, 
under any pretence whatever, give or sign any receipt or certificate pur- 
porting to be a receipt or certificate for labor performed or money paid, 
unless the labor shall have been performed or money paid prior to! the 
giving or sighing such recelpt or certificate; every supervisor so offend- 
ing, shall forfeit for every such offence, not less than five dollars nor 
more than twenty-five dollars, to be recovered by indictment in the dis- 
trict court, or by action of debt before any justice of the peace having 
jurisdiction of the same; and it is hereby made the duty of the trustees 
of the township in counties where the same are organized, and county 
commissioners where townships are not organised, to prosecute 
al) offences against the provisions of this act: Provided, That if any 
supervisor shall conceive himself aggrieved by the judgment of the 
justice of the peace, he may appeal to the district court as in other 
cases, 

Src, 16. That each supervisor shall receive for his services for-each 
day employed under the provisions of this act over and above three days, 
the sum of one dollar, to be paid out of the township treasury on the 
order of the trustees where townships are organized, but in counties 
where townships are not organized the supervisor shall be paid out of 
the county treasury on the order of the county commissioners. 


Sec, 17. That the several boards of county commismoners in coun- 
ties where townships are not organized, shall, annually at their April 
session, appoint a suitable number of supervisors for such road districts 
as are not provided for by law, and they may fill vacancies at any time 
when they may occur, and shall cause the supervisors, by them appoint- 
ed, to be notified thereof in writing. That any person who shall destroy, 
or in anywise deface or obliterate any gulde-board or mile-post seti up 
according to the provisions of this act, shall be guilty of a misdemeanor, 
and upon conviction thereof, shall be fined the sum of not less than ten 
nor more than fifty dollars, and be imprisoned not less than one month 
nor more than three months, at the discretion of the court. 
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Sec. 18. That bridges on Territorial and county roads shall not þe 
less than sixteen feet wide. It shall be the duty of the judges of the 
district court T give the foregoing section of this act in charge to the 
grand juries at each term of their respective courts. 
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ROADS AND HIGHWAYS. 

Section 1. Be it enacted by the Council and House of Representatives 
of the Territory of Oregon, That ali County and Territorial roads which 
have been or may hereafter be laid out and established agreeably to 
law, in this Territory, shall be opened and kept in repair in the manner 
hereinafter provided; and all county roads shall hereafter be laid out 
and established! agreeably to the provisions of this act, and all county 
roads shall be shoe feet wide, unless the commissioners of the county, 
upon petition, should determine on a-less number of feet in point of 
width, on any road so petitioned for. £ 


Sro. 2. That] all applications for laying out or altering any county 
road, or for the alteration of any Territorial road, shall be by petition to 
the board of commissioners of the proper county, signed by at least 
twelve householders of the county, living in the vicinity where said road 
is to be laid out or altered, and said petition shall specify the place of 
beginning, the intermediate points, if any, and the place of termination 
of_said road, 


Src. 3. That \previous to any petition being presented for a county 
yoad, or for the alteration of a county or Territorial road, notice thereof 
shall be given by advertisement set up at the place of holding county 
commissioners courts, and three public places in each township through 
which any part jof such road is designed to be laid out or altered, at 
least thirty days | previous to the meeting of the board of county commis- 
gioners, at which the petition shall be presented, and on the petition be- 
ing presented and the commissioners satisfied that such notice has been 
given as aforesaid, they shall appoint three disinterested householders 
of the county as viewers of said road, and a skilful surveyor to survey 
the same, and shall issue an order directing said viewers and surveyor 
to proceed,‘on &'day to be named in sald order, or on their failing to 
meet on said day, within five days thereafter, to view, survey, lay out, 
or alter said road, 


Sec. 4. That it shall be the duty of the viewers and surveyor ap- 
pointed as aforesaid, after receiving at least six days’ previous notice by 
one of the petitioners, to meet at the time and place specified in the 
order of the commissioners aforesaid, or within five days thereafter, and 
after taking an oath or affirmation, faithfully and impartially to dis- 
charge the duties! of their appointments respectfully, shall take to their 
assistance, two suitable persons as chain carriers and one marker, and 
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proceed to view, survey, and lay out or alter said road as prayed for in 
the petition or as near the same as in their opinion, a good road can be 
made at a reasonable expense, taking into consideration the utillty, con- 
venience and inconvenience, and expense which will result to individ- 
uals as well as to the public, if such road shall be established and opened 
or altered, and the surveyor shall survey such road under the direction 
of the viewers and cause the same to be conspicuously marked through- 
out, noting the courses and distances, and at the end of each mile, shall 
cause the number of the same, and also the commencement and termina- 
tion of said road or survey to be marked on a tree or monument erected 
for that purpose, he shall also make out and deliver to one of the view- 
ers, without delay, a correct certified return of the survey of said road, 
and a plat of the same; and the viewers shall make and sign a report in 
writing, stating their opinion in favor or againgt the establishing or al- 
teration of such road, and set forth the reasons of the same, which re- 
port, together with the plat and survey of said road or alteration, shall 
be delivered to the county commissioners’ clerk, by one of the viewers, 
on or before the first day of the session of the county commissioners’ 
court then next ensuing, and it shall be the duty of the commissioners 
on receiving the report of the viewers aforesaid, to cause the same to be 
publicly read on two different days of the same meeting, and if no legal 
application shall be made to them for a review of said road or alteration, 
or petition for damages, between the first day of their session, at which 
the report and survey are made, and the second day of their next stated 
session, they shall cause said report, survey and plat to be recorded, and 
from thenceforth said road shall be considered a public highway, and 
the commissioners shall issue their order directing said road to be 
opened. But if the report of the viewers be against such proposed road 
or alteration, then no further proceedings shall be had thereon, and the 
obligor or obligors in the bond receiving the payment of costs and ex- 
penses, shali be liable for the full amount of such costs and expenses: 
Provided, That in all cases, when any oath or affirmation is required to 
be taken by any person under the provisions of this act, the same may 
be administered by the surveyor, or by one of the viewers or reviewers 
who have previously been sworn or affirmed themselves. 

Src. 5. That after the viewers of any county or Territorial road shall 
have made return in favor of the same agreeably to the preceding sec- 
tion, and before said return shali be recorded, and the record established, 
it shall be lawful for any landholder of the county, to apply to the com- 
missioners for a review of said road, by petition, signed by at least 
twelve householders residing in that part of the county through which 
said roaa is proposed to be established; and the commissioners shall on 
such petition being presented, and they satisfied it is just and reasonable 
appoint five disinterested qualified voters of the county, to view said 
road, and issue their order to said viewers, directing them to meet at a 
time specified in such order, or within five days thereafter, and said 
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yiewers shall meet after having rece:yed sıx days’ previous notice by 
one of the petitioners, and after taking the oath or affirmation required 
by the preceding section, shall proceed to examine the route surveyed 
for said road by the former commissioners, stating their opinion in favor 
or agalnst the establishment of said road, and theii reasons for the 
same; and if the report of the viewers be in favor of said road, the same 
shall be established, recorded, and opened, agreeably to the provisions of 
this act; and the person or persons bound for the same, shall pay into 
the county treasury the amount of the costs of such review, but 1f the 
report be against the establishment of such road no further proceedings 
shall be had thereon before the commissioners, and the persons execut- 
ing the first bond shall pay imto the county treasury, the amount of 
costs and expenses of the first view and survey, and review of said road. 


Sec 6. That if any person or persons through whose land any Ter- 
ritorial or county road may be laid out, shall feel injured thereby, such 
person or persons may make complaint thereof to the board of county 
commissioners, at any time between the session of the commissioners at 
which the report of said road is made, and the second day of their next 
stated session, and the commissioners shall appoint three disinterested 
householders of the county, whose duty 1t shall be, after having been 
duly sworn or affirmed to discharge their duty faithfully and impartially, 
to proceed and view said road the whole distance the same may have 
been established through the premises of the complainant, and assess 
and determine how much less valuable the land or premises of the com- 
plainant has been or will be rendered by the opening of said road, and 
they shall report the same in writing to the commissioners at their next 
meeting thereafter, and if the commissioners shall be satisfied that the 
amount so assessed and determined be just and equitable, and that said 
road will, ın their opinion, be of sufficient »mportance to the public to 
cause the damages to be paid by the county, they shall order the same 
to be paid to the petitioner from the county treasury, but if in their opin- 
ion the said road is not of sufficient importance to the public, to cause 
the same to be paid by the county, they may refuse to establish the same 
a public highway, unless the damages and expenses are paid by the 
petitioners. 

Sec, 7. That when any county road shall be considered useless, any 
twelve householders residing in that part of the county where such road 
is established, may make application by the petition to the board of com- 
missioners of the county to vacate the same, setting forth in said peti- 
tion the reasons why said road ought to be vacated, which petition shall 
be presented and publicly read at a regular session of the board of com- 
missioners, and no other p1oceedings shall be had thereon, until the next 
stated session of said board of commissioners, when :t shall be again 
read as aforesaid, and if no objection be made, the commissioners may 
on the last day of that session declare said road vacated, or any part 
thereof, which they may deem unnecessary to keep open for public con- 
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venience, but if objection be made in writing, signed at least by twelve 
householders residing in the neighborhood of the road proposed to be 
vacated, the commissioners shall appoint three disinterested peraons to 
view said road, who shall take the same oath or affirmation as is re- 
quired by the fourth section of this act, and proceed to view the road 
aforesaid and make a report of their opinion thereon and their reasons 
for the same, to the board of commissioners, and if said viewers shall 
report in favor of vacating said road or any part thereof, the commis- 
sioners may if they shall deem it just and reasonable, declare said road 
vacated agreeably to the report of the viewers, but in case said viewers 
shall report against vacating said road, then and in that case no further 
proceedings shall be had thereon: Promded, That previous to any peti- 
tion being pi esented under the provisions of this section, the same notice 
shall be given as 1s required by the third section of this act. 

Sec 3 That when the place of beginning or true course of Terri- 
torial or county roads shall be uncertain, by reason of the removal of any 
monuments or marked tree, by which said road was designated or from 
any other cause the board of commissioners of the proper county, may 
appoint three disinterested persons, citizens of the county, to review and 
straighten said road if they shali deem it necessary, and the reviewers 
shall cause said road to be correctly marked throughout, as in cage of 
new roads, and a correct survey to be made.of the same, and shall make 
return of Said survey and plat of said road, to the board of commission- 
ers, who shall cause the same to be recorded as in other cases, and from 
thenceforth said road, surveyed as aforesaid, shall be considered a pub- 
lie highway. = 

Sec. 9. That if any person or persons, through whose land any Ter- 
ritoyial or county road is or may be established, shall be desirous of 
turning said road through any other part of his or her land, such person 
or persons may, by petition, agreeably to the second and third sections 
of this act, apply to the commissioners of the county, while in session, 
to permit him or them to turn any road through any other part, or off, of 
his, her or their land on as good ground, without increasing the distance 
to the injury of the public; and on the receipt of such petition, the 
board of commissioners shall appoint a surveyor, and three disinterested 
householders of the county, as viewers, who, or any two of them, shall 
proceed to view the ground over which the said road is proposed to be 
turned, and aScertain the distance which said road will be increased by 
such proposed alteration, and make out a report in writing stating the 
several distances so found, together with their opinion as to the utility 
or inutility of making said alteration, and if said reviewers shall report 
to the board of commissioners that the prayer of the petitioner or peti- 
tioners is reasonable, and that the alteration will not place the road on 
worse ground, of inérease the distance to the injury of the public, they 
shall, upon receiving satisfactory evidence that the proposed new road 
has been opened a legal width, and, in all respects, made equal to the 
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old road for the convenience of travelers, the commissioners afprosaid 
may declare said new road a public highway, and make record taereef, 
and at the same time vacate 50 much of the old read as is embraced by 
the new, and the person or persons desiring the alteration aforesaid, 
shall pay all the costs of the view, survey, and return of said alteration. 

Src 10. That if any person, who shall be appointed by the board of 
commissioners as a viewer, reviewer, or surveyor of any road, shall 
1efuse or neglect to perform the duties required by this act, without 
making satisfactory excuse for such refusal or neglect, he shall be fined 
in any sum not exceeding ten dollars, to be recovered by action of debt 
by any person suing for the same, before any justice of the peace having 
jurisdiction of the same, and shall be paid over, without delay, to the 
county treasurer, by the justice of the peace or constable collecting the 
same, taking his receipt therefor, and the board of commissioners shall 
cause all fines which shall be paid into the county treasury, under the 
provisions of this act. to be expended on roads and bridges within their 
county. 


Sec 11. That the persons required to render services under this act, 
shall receive compensation for each day they shall be necessarily em- 
ployed, as follows, to wit’ viewers and reviewers, three dollars each, 
chain carries and markers, two dollars each; and surveyors, four dol- 
lars each, to be charged as costs and expenses and paid out of the county 
treasury, on the order of the board of commissioners of the proper 
county, 


Sec, 12. That when it shall become necessary to establish a road on 
d county line, the inhabitants along such line may petition the board of 
commissioners of their respective counties, for a view of such road in 
the manner potted out in the preceding section of this act, and it shall 
be the duty of such board of commissioners, for each of the counties in- 
terested, to appoint two discreet citizens as viewers, who, or a majority 
of them, shall meet at the time and place named in the order of the 
commissioners of the oldest county mterested, who shall appoint a sur- 
veyor; and the viewers and surveyor, appointed as aforesaid, shall 
make their report ın writing, for or against such road, to the board of 
commissioners of the counties concerned, and the said commissioners, 
upon receiving -such repont, shal, ın all respects, be governed by the 
provisions of this act 


Sec 13. That if, on receiving such report, the commissioners of all 
the counties interested, shall be of opinion that such road, if opened, 
would be of public utility, they shall order the same to be opened in 
the manner pointed out by this act, 


Sec. 14. That when any road is located under the provisions of the 
twelfth and thirteenth sections of this act, it shall be the duty of the 
board of commissioners of the county, or trustees of townships adjoining 
such road, to select one from their number whose duty it shall be to 
meet at some convenient place near the line of the same, the time and 
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place to be appointed by the commissioners or trustees of the oldest 
‘county or township interested, previous to the time appoimted by law 
for apportioning labor to their respective 10ad districts, and shall assign 
@ sufficient number of persons, if practicable, to open such road and 
keep the same in repair, dividing the read ın such manner that the per- 
sons so assigned may work under the orders of the supervisors in’ the 
county or township to which they belong, and the supervisors and per- 
sons so assigned shall be governed by the provisions of the act entitled 
an act defining the duties of supervisors of roads and highways 

Sec 15. That on application, made undeér the provisions of this act, 
the board of commissioners of the proper counties shall, by granting 
any order thereon, require of the person or persons making such appli- 
cation, a bond, with one or more sufficient securities, made payab. e to 
the county treasurer, and approved by the board of commissioners of 
the county, for the use of the county. 

Sec. 16. That no change shall be made in the direction of a Terri- 
torial road, where it crosses the line between two counties, unless by 
mutual agreement ın the report of the viewers appointed by the board 
of commissioners in the counties interested, in which last case the: plat 
and survey of the variation from the original road shall be recorded ım 
both counties 
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At an extia Session of the Legislative Assembly of the Territory of 
Oregon, in May, 1850, the subjoined resolution was passed 


I 


1 

Resolied, By the Legislative Asseritly of the Territory of Oregon, that a 
committee of one from each House be appointed to select and prepare for the 
press, such Acts of the Assembly as may be of immediate and pressing impor- 
tance to the people of the Territory, and procure the printing of two hundred 
copies at the earliest possible period, commenemg with the Acts on ‘Justices of 
the Peace,’ “Probate Courts,” “Revenue,” “Crimes and Puulshments,” until 
twenty Acts shall have been printed. 
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The undersigned had the honor of being appointed under the forego- 
ing resolution, and they have endeavored to discharge the duty in the 
publication of the preceding transcript of such laws of the Territory, as 
they deemed of the most “immediate and pressing importance.” It is, 
perhaps, unnecessary to speak of the difficulties they have encountered 
in the endeavor to discharge their duty, even in the Indiferedt manner 
in which it may be accomplishe. Suffice it to say. that with the exeep 
tion of a few grammati al correc tiacg, the Jaws kume Teen trarceribed 
word for word as ther recat in the o.ict cats on file in the Seoretary’s 
office, It is but rroupr te remark however. Coat tin prites hae 
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